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Goldie  v.  Date’s  Patent  Steel  Company. 


Notice  of  trial  pending  appeal  to  higher  Court. 


A notice  of  trial  given  pending,  an  appeal  to  a higher  Court  will  be  set 
aside  for  irregularity. 


[September  18,  1876. — Mr.  Dalton .] 


In  this  case  the  defendant  had  obtained  a rule  in  Hilary 
term,  1876,  setting  aside  the  verdict  for  the  plaintiff,  and 
granting  a new  trial  without  costs.  The  plaintiff  gave 
notice  of  appeal  from  this  decision,  and  proceeded  to  file 
the  usual  bond,  which  was  allowed.  No  further  proceedings- 
were  taken  in  prosecution  of  the  appeal,  and  some  months 
after  the  allowance  of  the  bond  the  plaintiff  served  notice 
of  trial  for  the  Autumn  Assizes. 

. H.  J.  Scott  moved  absolute  a summons  to  set  aside  the 
notice  of  trial. 

J.  B.  Read , contra. 


Mr.  Dalton. — The  notice  of  trial  is  invalid,  having 
been  served  during  the  pendency  of  an  appeal  to  a higher 
Court,  and  must  be  set  aside  with  costs. 

Order  accordingly. 
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Re  Attorneys. 

Ref  usal  to  make  affidavit — Requisites  of  affidavit  under  C.  L.  P.  Act,  sec.  188. 

[September  19,  1876. — Mr.  Dalton.'] 

Donovan  moved  absolute  a summons  to  examine  a person 
who  had  refused  to  make  an  affidavit  when  required  to  do 
so  by  a party  to  this  matter. 

Osier  shewed  cause,  and  contended  that  under  sec.  188 
of  the  C.  L.  P.  Act,  the  affidavit  on  which  the  application 
was  made  should  shew  the  nature  of  the  facts,  with  refer- 
ence to  which  the  person  was  asked  to  make  an  affidavit. 

Mr.  Dalton  overruled  the  objection,  on  the  ground  that 
all  that  is  necessary  is  the  statement  that  the  person  sought 
to  be  examined  can  give  valuable  information,  and  has 
refused  to  make  an  affidavit  when  required  to  do  so. 

Order  accordingly. 


Davis  v.  Code. 

A.  J.  Act — Defence,  for  time. 

Held,  that  defendant’s  admission  that  his  defence  was  for  time,  was  not 
sufficient  evidence  of  the  falsity  of  the  plea  to  entitle  the  plaintiff  to  have 
it  struck  out ; but  that  the  further  admission  that  he  had  “ no  real 
defence,”  supplied  the  defect. 

[September  22,  1876. — Mr.  Dalton.] 

Culver,  (Richards  <Sc  Smith),  shewed  cause  to  a summons 
to  strike  out  pleas  under  the  A.  J.  Act,  1873.  The  action 
was  on  a promissory  note.  The  defendant,  on  his  examina- 
tion, admitted  that  his  defence  of  “ no  stamps”  was  merely 
in  order  to  gain  time,  and  that  he  had  no  real  defence  to 
the  action. 

He  contended  that  the  defendant’s  plea  was^not  proved 
to  be  untrue  by  these  admissions,  and  was  not  therefore 
liable  to  be  struck  out.  The  defendant’s  statement  that 
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he  had  “ no  real  defence,”  must  be  taken  to  mean  that  he 
had  not  a defence  which  is  recognized  as  such  in  men’s 
ordinary  intercourse  with  each  other,  and  should  not 
deprive  him  of  the  benefit  of  a good  legal  defence. 

Osier , contra. 

Mr.  Dalton. — If  the  defendant  had  merely  said  that 
his  defence  was  for  time,  the  plea  might  have  stood,  as  such 
a statement  says  nothing  as  to  the  truth  or  falsity  of  the 
defence  ; but  as  the  strong  negative  expression  that  he  has 
“ no  real  defence”  has  been  used  by  the  defendant,,  all  his 
pleas  must  be  considered  as  proved  to  be  false  on  his  own 
admission,  and  must  therefore  be  struck  out. 

Order  accordingly. 


Cluxton  y.  Dickson. 

Date  of  added  plea — Jury  notice  filed  therewith — 32  Vic.  cli.  6,  sec.  18,  O. 

Held,  1.  That  a plea  added  after  issue  joined  refers  back  to  the  date  of  the 
original  pleas,  and  should  not  be  dated  as  of  the  day  when  it  is  filed. 

2.  That  such  a plea  is  a “last  pleading”  within  the  meaning  of  the  Law 
Reform  Act,  32  Vic.  ch.  G,  sec.  18,  sub-sec.  1,  0.,  and  may  have  a jury 
notice  filed  with  it. 

[September  30,  1876. — Mr.  Dalton .] 

Action  on  the  case.  Issue  was  joined  on  the  20th  March, 
1876,  and  notice  of  trial  given  for  the  Spring  Chancery 
Sittings  at  Peterborough.  The  trial  was  postponed  at  the 
sittings,  and  on  September  18th,  the  defendant  obtained 
leave  to  add  a plea,  which  was  filed  as  of  that  date,  a notice 
for  jury  being  served  along  with  it.  On  the  day  following 
the  service  of  the  added  plea,  the  plaintiff  gave  notice  of 
trial  for  the  ensuing  Chancery  Sittings.  Cross  summonses 
were  then  taken  out,  on  behalf  of  the  plaintiff  to  set  aside 
the  jury  notice  and  added  plea,  and  on  behalf  of  the  defen- 
dant to  set  aside  the  notice  of  trial,  and  to  postpone  the 
trial  till  the  Fall  Assizes. 
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Osier  shewed  cause  to  the  first  summons,  and  supported5 
the  second,  contending  that  the  added  plea  was  properly 
dated  as  of  the  day  when  it  was  filed,  under  the  17th  sec- 
tion of  the  C.  L.  P.  Act.  Even  if  it  is  irregular,  the  plaintiff 
has  waived  the  irregularity  by  giving  notice  of  trial.  The 
jury  notice  is  regular,  being  filed  with  the  last  pleading  : 
32  Vic.  ch.  6,  sec.  18,  0.  The  notice  of  trial  should  be  set 
aside,  as  it  had  been  irregularly  given  after  the  defendant 
has  filed  and  served  a notice  of  a jury. 

W.  R.  Muloch , contra.  If  the  plea  is  irregular  the  jury 
notice  must  fall  with  it,  as  no  order  allowing  the  defendant 
to  file  it  has  been  granted.  The  plea  shpuld  be  of  the  same 
date  as  the  original  pleas  : Short  v.  Simpson , L.  It.  1 C. 
P.  250. 

Mr.  Dalton. — It  has  been  the  practice  of  the  Courts  not 
to  date  an  added  plea,  as  it  is  a portion  of  the  original 
pleas,  and  relates  back  to  their  date,  otherwise  there  would 
be  two  sets  of  pleadings  on  the  record.  The  plea  is,  there- 
fore, irregularly  dated.  I think,  however,  that  it  is  a “last 
pleading”  within  the  meaning  of  the  Law  Reform  Act, 
32  Vic.  eh.  6,  sec.  18,  and  that  the  jury  notice  is  good. 
The  plaintiff  has  not  waived  the.  irregularity  in  the  plea 
by  serving  notice  of  trial,  but  he.  had  no  right  to  give 
such  notice  for  the  Chancery  Sittings  when  a jury  notice 
was  filed.  I therefore  discharge  the  plaintiff’s  summons, 
and  make  defendant’s  summons  absolute,  both  without 
costs. 


Order  accordingly. 
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Harris  y.  Peck. 

' Ejectment — Issue  book — Service  of — Jury  notice. 

Held , that  the  rule  of  Hilary  term,  1876,  abolishing  issue  books,  applies  to 
actions  of  ejectment,  and  that  it  was  within  the  authority  of  the  Court 
to  make  such  a rule. 

Semble,  that  the  jury  notice  may  now  be  served  at  any  time  when  the  issue 
book,  under  the  former  practice,  could  have  been  served. 

[October  4,  1 87G. — Mr.  Dalton. ] 

Cowper  (Mowat,  Maclennan,  & Doivney),  moved  absolute 
a summons  to  set  aside  a notice  of  trial  in  an  ejectment 
action,  on  the  ground  that  no  issue  book  had  been  served. 

Osier  shewed  cause,  and  contended  that  the  rule  of 
Hilary  term,  1876,  discontinuing  the  practice  of  delivering 
issue  books  applied  to  this  case,  and  that  therefore  the 
summons  must  be  discharged. 

Cowper,  in  reply,  objected  that  the  Court  had  no 
authority  under  the  Ejectment  Act  to  make  such  a rule. 
That  the  power  to  make  rules  given  them  by  the  C.  L.  P. 
Act,  was  confined  to  cases  coming  under  that  Act,  and  did 
not  extend  to  actions  of  ejectment. 

Mr.  Dalton. — This  is  a motion  to  set  aside  the  notice  of 
trial — this  being  an  action  of  ejectment — on  the  ground 
that  no  issue  book  has  been  delivered,  and  is  founded  upon 
the  opinion  that  the  rule  of  Court  of  last  Hilary  Term,  by 
which  the  practice  of  delivering  issue  books  is  discontinued, 
does  not  apply  to  an  action  of  ejectment.  I think  that  it 
does  apply,  and  that  this  summons  must  be  discharged. 
When  the  rule  of  Trinity  term,  1856,  (No.  33,)  which 
established  the  practice  of  delivering  issue  books  was 
adopted  in  this  country,  the  Ejectment  Act  was  incorpo- 
rated in  the  Common  Law  Procedure  Act,  so  that  that 
rule  applied  to  ejectment.  There  is  nothing  therefore  in 
the  recitals  of  the  rule  of  Hilary  Term  last  to  indicate  that 
it  was  not.  meant  to  apply  to  ejectment,  and  the  words  of 
that  rule  comprehend  ejectment. 

But  the  power  of  the  Court  to  make  such  a rule  as  that 
of  Hilary  Term  last  is  questioned,  and  it  is  pointed  out  that 
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in  the  consolidation  of  the  statutes  the  Ejectment  Act  is. 
dissevered  from  the  C.  L.  P.  Act  and  placed  in  a chapter 
by  itself ; and  that  the  powers  to  make  rules  given  by  the 
C.  L.  P.  Act  are  for  the  effectual  execution  “ of  this  Act.” 
Suppose  it  be  so,  the  power  to  make  rules  for  the  practice 
of  the  Court,  when  not  contrary  to  any  provision  of  express, 
law,  is  in  the  Court,  and  is  incidental  to  its  general 
authority.  See  section  337  of  the  C.  L.  P.  Act — that  this, 
power  is  expressly  reserved.  More  particularly  is  this  so 
with  reference  to  the  action  of  ejectment,  which  is  said  to 
be  a creature  of  the  Court;  and  again  this  power  is  expressly 
reserved  by  the  77th  section  of  the  Ejectment  Act.  But 
then  it  is  urged  that  the  35  Vic.  ch.  19,  sec.  1,  0.,  enacts  that 
the  plaintiff  may  claim  a jury  and  “ shall  annex  to  his 
issue  book,  and  on  the  day  of  the  service  of  the  same  file 
in  the  office  from  which  the  writ  of  summons  issued,”  a 
notice  for  j ury.  Certainly  the  rule  of  Court  does  not  repeal 
the  Act,  and  was  not  intended  to  do  so,  and  cannot  by 
implication  or  otherwise  take  away  the  plaintiff’s  right  to- 
a jury. 

Then  if  the  practice  of  delivering  issue  books  is  disused 
by  competent  authority,  what  must  follow  ? I may  suggest 
that  either  the  service  of  the  notice  may  possibly  be  dis- 
pensed with,  the  plaintiff  having  filed  it,  or  as  the  require- 
ment of  the  statute  that  it  should  be  served  with  the  issue 
book,  is  merely  intended  to  mark  the  stage  of  the  cause  in 
which  the  plaintiff  should  serve  the  notice,  more  probably 
that  it  would  be  held  that  the  service  of  the  notice  may 
be  made  at  any  time  when  the  plaintiff  could,  under  the  old 
practice,  have  served  his  issue  book. 

I must  discharge  the  summons  with  costs. 


Order  accordingly . 
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Ferguson  y.  Elliott. 

A.  J.  Act,  1873 — Motion  to  commit — Effete  order. 

Held , that  a party  taking  out  an  order  to  examine,  and  failing  to  appear  on 
an  appointment  thereunder,  loses  the  benefit  of  the  order,  and  must 
obtain  a new  one. 

[October  10,  1876. — Morrison,  J.] 

Monkman  moved  absolute  a rule  nisi  to  commit  the 
defendant  for  not  appearing  to  be  examined,  pursuant  to 
an  order  made  therefor  under  the  A.  J.  Act,  1873,  and 
appointment  thereunder. 

A.  H.  Campbell  shewed  cause.  The  facts  are  these 
The  defendant  appeared  on  the  appointment,  and  after 
waiting  at  the  office-  of  the  examiner  for  half  an  hour  he 
went  away,  no  one  appearing  to  examine  him.  A second 
appointment  was  immediately  taken  out  under  the  same 
order,  and  was  served,  together  with  a copy  of  the  order. 
He  contended  that  upon  the  default  of  the  plaintiff  to 
appear  and  examine  the  defendant  on  the  first  appointment, 
the  plaintiff  must  be  considered  to  have  abandoned  the 
benefit  of  his  order,  which  must  therefore  be  held  to  be 
effete  ; and  that  before  another  appointment  could  be  taken 
out,  a new  order  must  be  obtained. 

Morrison,  J.,  held  that  the  order  had  become  effete ; 
but  granted  a new  one.  Costs  to  be  costs  in  the  cause  to 
the  defendant. 


Order  accordingly. 
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Fitch  v.  Walker. 

Ejectment  writ— Computation  of  time  for  service  of — C.  S.  U.  C.  cap.  27,  sec.  3. 

Held,  that  a writ  of  summons  in  ejectment  issued  on  the  30th  of  June,  is 

effete  after  midnight  of  the  29th  September. 

In  such  a case  the  copy  and  service  of  a writ  will  be  set  aside  as  irregular 

but  not  the  original  writ. 

[October  14,  1876. — Mr.  Dalton.'] 
[October  20,  1876. — Morrison , J.] 

In  this  case  a writ  of  summons  bearing  date  the  30th 
day  of  J une,  was  served  upon  the  30th  day  of  September. 

Biggar  moved  absolute  a summons  to  set  aside  the  writ, 
copy,  and  service,  on  the  ground  that  the  time  limited  by  the 
third  section  of  the  Ejectment  Act,  which  enacts  that  the 
writ  c'  shall  be  in  force  for  three  months,”  had  expired. 

Bishop  (Fitzgerald  <Sc  Arnoldi ),  contra. 

Mr.  Dalton. — I think  the  copies  and  services  on  the 
30th  of  September  of  an  ejectment  summons  issued  on  the 
30th  of  June  are  irregular,  and  must  be  set  aside.  The 
statute  (C.  S.  U.  C.  ch.  27,  sec.  3,)  provides  that  a writ  of 
summons  in  ejectment  shall  be  “ in  force  for  three  months,” 
and  the  question  is,  whether  the  day  of  the  teste  is  to  be 
reckoned  as  part  of  the  three  months.  I think  it  should 
be  so  reckoned.  The  writ  was  certainly  in  force  on  that 
day  (June  30th)  and  also  on  the  30th  of  July  and  the  30th 
of  August ; but  to  say  that  it  is  in  force  on  the  30th  of 
September  also*  is  in  effect  to  include  in  the  three  months 
four  days  of  the  same  number,  which  appears  to  me  an 
absurdity. 

I do  not  think  I can  set  aside  the  original  writ.  The  cases 
of  Truslove  v.  Whitechurch,  1 M.  & G.  426 ; Wills  v. 
Dawson,  2 Dowl.  N.  S.  465,  and  Chapman  v.  Beche , 3 
D.  & L.  350,  which  was  cited  on  the  argument,  only  shew 
that  this  may  be  done  when  the  original  writ  is  itself 
irregular  as  well  as  the  copy  and  service.  I do  not  think 
that  the  writ  being  no  longer  in  force  makes  it  irregular,  the 
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order  will  therefore  go  to  set  aside  with  costs  the  copies 
and  services  on  the  defendants  who  have  been  served. 


The  plaintiff  appealed  from  this  decision. 

Arnolcli  for  the  appeal.  The  rules  for  computation  of 
time  under  the  C.  L.  P.  Act  do  not  apply  to  the  Ejectment 
Act : Scott  v.  Dickson , 1 P.  P.  366  ; Leeson  v.  Higgins,  4 
P.  P.  340  ; C.  L.  P.  Act,  sec.  342  ; Peg.  Gen.  Pr.  No.  166, 
and  the  general  rule,  which  should  be  comprehensive,  is,  that 
the  first  day  should  be  excluded  : Lester  v.  Garland , 15 
Yes.  248  ; Webb  v.  Fairmaner,  3 M.  & W.  473  ; Young  v. 
Higgon , 6 M.  & W.  49.  The  case  of  Isaacs  v.  Royal  Insu- 
rance Co.rH  P.  5 Ex.  296,  is  precisely  in  point.  There  the 
policy  sued  on  provided  that  the  goods  should  be  insured 
“from  the  14th  of  February  to  the  14th  of  August,”  and 
the  policy  was  held  to  be  in  force  during  the  whole  of  the 
14th  of  August.  The  same  rule  of  construction  was 
applied  by  Galt,  J.,  in  a case  of  McRae  v.  Waterloo  Mutual 
Insurance  Co.,  26  C.  P.,  to  the  Ontario  Statute  36 
Yic.  ch.  44,  sec.  38,  which  provides  that  an  application 
for  insurance  shall  be  deemed  to  be  assented  to,  unless  the 
company  shall  signify  their  dissent  “ within  two  weeks 
after”  notice  of  such  application. 

0.  R.  W.  Biggar,  contra.  The  cases  cited  for  the  plain- 
tiff are  scarcely  in  point  here.  Lester  v.  Garland  only 
decides  that  there  is  no  general  rule  as  to  whether  the  first 
day  of  a given  period  is  to  be  reckoned  exclusively  or 
inclusively,  and  that  “ each  Case  must  depend  on  the  reason 
the  thing.”  Wherever  time  is  allowed  for  doing  an  act,  as  in 
Webb  v.  Fairmaner,  and  Isaac  v.  Royal  Insurance  Co., 
or  when,  as  in  Young  v.  Higgon,  notice  is  to  be  given  for 
a certain  time  before  an  action  is  brought,  it  is  the  reason  of 
the  thing,  that  the  party  should  be  allowed  the  whole  of  that 
time  to  do  the  act,  or,  as  in  the  latter  case,  to  tender  amends 
2 — VOL.  VII.  P.  R. 
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before  action.  Here  it  is  different,  and  the  rule  ceases  with 
the  reason.  The  writ  is  to  be  in  force  “ for  three  months/* 
It  began  to  be  in  force  on  the  30th  of  June,  and  at  the 
earliest  period  of  that  day : Converse  v.  Michie,  16  C.  P. 
167.  It  continued  in  force  for  three  months  from  the 
beginning  of  the  30th  of  June,  viz.,  till  midnight  of  the 
29th  of  September.  To  say  that  it  was  in  force  on  the  30th 
of  September,  would  be  to  include  in  the  three  months  four 
days  of  the  same  ordinal  number,  which  is  absurd  : per 
Cockburn,  C.  J.,  in  Freeman  v.  Read , 4 B.  & S.  184,  and  per 
Wightman,  J.,  S.  C.  at  p.  185.  The  case  is  more  like  that 
of  a railway  ticket  “ good  for  this  day  only,”  which  is 
only  in  force  on  the  day  of  its  date,  no  matter  at  what 
period  of  that  day  it  was  issued,  or  like  a lease  “ wdiich,  if 
it  is  to  run  from  a date,  includes  the  day  of  the  date 
Parke,  B.,  in  Russell  v.  Ledsam,  14  M.  & W.  588.  That 
case  is  precisely  in  point  here.  It  was  an  action  for  the 
infringement  of  renewal  letters  patent  for  an  invention. 
The  original  letters  patent  had  been  issued  on  the  26th 
February,  1825,  “ for  fourteen  years,”  and  the  renewal 
granted  on  the  26th  of  February,  1839,  which  was  held  a 
day  too  late,  Parke,  B.,  remarking  “ An  imitation  of  the 
patent  on  the  day  it  issued  would  have  been  an  infringe- 
ment ; therefore  the  day  of  the  date  should  be  included  in 
the  fourteen  years,  and  the  patent  expired  on  the  25th  of 
February,  1839,  at  midnight.”  That  is  the  case  here. 
This  writ  was  issued  on  the  30th  of  June,  1876,  to  save 
the  Statute  of  Limitations  which  came  into  effect  on  the 
1st  of  July.  It  did  prevent  the  operation  of  that  statute  by 
being  in  force  on  the  30th  of  June  as  the  commencement 
of  an  action;  C.  L.  P.  Act,  secs.  2,  22;  and  being  in  force 
on  that  day,  it  expired  at  midnight  on  the  29th  September, 
so  that  the  services  on  the  30th  were  irregular. 

Morrison,  J. — In  this  case  I have  considered  the  statute 
and  the  various  cases  referred  to  in  the  argument,  and  I 
have  arrived  at  the  conclusion  that  I ought  to  dismiss  the 
appeal  against  Mr.  Dalton’s  order.  I am  of  opinion  that 
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tlie  day  the  writ  bears  -date  must  be  included  as  the  day 
of  the  commencement  of  the  action. 

The  writ  in  this  case  is  tested  on  the  30th  of  June,  and 
it  was  served  on  the  30th  of  September.  On  the  day  pre- 
vious, the  29th,  I think  the  three  months,  during  which  it 
is  enacted  the  writ  shall  be  in  force,  expired.  To  make  the 
point  more  clear,  assume  a writ  issued  on  the  1st  day  of  a 
month,  say  June,  would  not  the  three  months  clearly 
expire  at|midnight  on  the  last  day  of  the  third  month* 
August  ? It  could  hardly  be  said  that  to  make  three  months, 
you  had  to  enter  upon  a fourth  month  and  take  a day 
from  it. 

I dismiss  the  appeal. 

Appeal  dismissed. 


Carroll  v.  Stratford. 

Practice  Court — Appeal  from. 

Held , that  an  appeal  lies  from  a judgment  of  the  Practice  Court  to  the' 
Court  of  Appeal,  on  a rule  to  set  aside  an  award. 

[October  24,  1876. — Mr.  Dalton.'] 

A rule  to  set  aside  an  award  in  favour  of  the  defendant 
was  discharged  by  the  learned  Judge,  sitting  in  Practice 
Court.  The  defendant’s  costs  were  then  taxed,  and  judg- 
ment entered,  when  the  plaintiff  took  out  a summons  for 
stay  of  proceedings,  on  filing  the  proper  bond,  pending  an 
appeal  to  the  Court  of  Appeal. 

H.  J.  Scott  shewed  cause,  and  cited  Brown  v.  Overholt , 
14  U.  C.  R.  64,  to  shew  that  no  appeal  lies  in  such  a case. 
It  is  a matter  of  discretion  with  the  Practice  Court  whether 
it  will  interfere  with  an  award  or  not,  and  its  judgment  in 
such  a case  is  therefore  not  appealable,  and  even  though  the 
plaintiff*  should  establish  his  right  to  an  appeal,  it  does  not 
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follow  that  he  has  a right  to  have  proceedings  stayed.  In 
such  cases  a stay  of  proceedings  is  a favour,  the  granting 
of  which  is  wholly  in  the  discretion  of  the  Judge,  and  it 
should  not  be  granted  unless  special  circumstances  are 
shewn  entitling  the  applicant  to  this  relief : McLeary  v. 
Smith , 5 U.  C.  L.  J.  212. 

Meek,  contra.  Under  the  Court  of  Error  and  Appeal 
Act,  Consol.  Stat  U.  C.  ch.  13,  sec.  52,  all  decrees  of 
whatever  kind  of  the  Court  of  Chancery  are  appealable, 
and  by  sec.  44  of  the  A.  J.  Act  of  1873,  Common  Law 
has  in  this  respect  been  put  on  the  same  footing  as 
Chancery,  so  that  the  case  of  Brown  v.  Overholt , is  prac- 
tically overruled.  The  amount  of  costs  taxed  against  the 
plaintiff  is  very  large,  and  there  is  danger  of  his  not 
being  able  to  recover  it  from  the  defendants,  in  case  the 
judgment  of  the  Court  of  Appeal  should  be  in  his  favour. 

Mr.  Dalton  thought  that  the  intention  of  the  recent 
legislation  on  the  subject  of  appeals,  was  to  allow  an  appeal 
from  all  decisions  of  the  Superior  Courts. 

He  therefore  made  the  summons  absolute. 

Order  accordingly. 


Elora  Agricultural  Insurance  Company  v.  Potter. 

Held,  that  where  a reference  is  directed  to  “the  Judge”  of  a certain 
county,  the  senior  Judge  is  the  person  referred  to. 

[October  25,  1876. — Morrison,  J.] 

This  case  was  referred  to  the  arbitration  of  “ the  J udge 
of  the  County  of  Wellington.”  An  appointment  under  this 
refererice  having  been  given  by  the  junior  Judge  of  the 
county,  a summons  was  taken  out  to  set  it  aside. 

W.  Sydney  Smith  shewed  cause. 

Osier , contra. 
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Morrison,  J.,  thought  that  the  word  “Judge  in  the 
order  of  reference  must  be  restricted  in  its  application  to 
the  senior  Judge. 

Order  accordingly . 


The  Manufacturers  and  Merchants’  Insurance  Co. 
y.  Atwood. 

A.  J.  Act , 1873 — Examination  of  jparty  under — “At  issue.” 

The  words  11  at  issue”  in  the  24th  section  of  the  A.  J.  Act,  1873.  have  a 
technical  meaning;  and  when  a cause  has  been  referred  before  issue 
joined,  an  examination  cannot  be  had  under  that  section. 

[October  31,  1876. — Mr.  Dalton .] 

In  this  case  an  older  had  been  made  after  the  declaration 
was  filed,  referring  the  matters  in  question  to  arbitration. 
The  plaintiffs  thereupon  obtained  an  order  to  examine  the 
defendant  under  the  Administration  of  Justice  Act,  1873. 

A summons  was  taken  out  to  rescind  the  order  to  examine, 

* > 

on  the  ground  that  issue  had  not  been  joined. 

J.  LI.  Ferguson  shewed  cause.  The  order  of  reference 
had  the  same  effect  as  a joinder  of  issue : Brown's  Law 
Dictionary , p.  105.  The  object  of  the  Act  in  not  allowing 
an  examination  before  issue  joined,  is  to  prevent  a party 
from  fishing  for  material  for  his  next  pleading ; and  a 
cause  is  therefore  at  issue  within  the  meaning  of  the 
statute,  when  the  pleadings  are  concluded : Bacon  v. 
Campbell,  6 P.  R.  275. 

Madden  ( Bethune , Osier  <Sc  Moss),  contra.  The  words 
“ at  issue”  have  a technical  meaning,  and  must  be  inter- 
preted strictly. 

Mr.  Dalton  thought  that  the  words  “at  issue”  had  a 
technical  meaning  which  could  not  be  disregarded,  although 


14 


COMMON  LAW  CHAMBERS. 


on  other  grounds  he  would  have  been  inclined  to  allow  the 
examination,  as  it  might  often  be  important  to  examine  a 
party  under  the  Act,  after  an  order  of  reference  had  been 
made. 

He  set  aside  the  order,  without  costs. 

Order  accordingly. 


Bakclay  v.  Sutton. 

Replevin. 

Held , that  an  official  assignee  appointed  under  the  Insolvent  Act  of  1875, 
is  an  officer  within  the  meaning  of  Consol.  Stat.  U.  C.  cb.  29,  sec.  2,  and 
that  goods  in  his  possession  as  such  assignee  cannot  be  replevied. 

[November  5,  1876.— Mr.  Dalton — Hagariy , C.  J.] 

The  plaintiffs,  claiming  under  a chattel  mortgage,  had 
issued  a writ  under  an  order  made  by  the  Judge  of  the 
County  Court  of  the  County  of  Essex,  to  replevy  certain 
goods  in  the  town  of  Windsor,  formerly  belonging  to  an 
insolvent  firm  of  Pratt  & Miller.  The  assignee  of  Pratt  & 
Miller  obtained  a summons  to  set  aside  the  writ  of  replevin, 
and  all  subsequent  proceedings,  on  the  ground  that  the 
goods  replevied  were  in  his  possession  as  such  assignee ; 
and  that  therefore  replevin  did  not  lie.  The  affidavits  as 
to  the  possession  of  the  goods  were  contradictory. 

Osier  shewed  cause  to  the  summons,  relying  as  to  the 
main  point  upon  the  case  of  Jameson  v.  Kerr , 8 U.  C.  L. 
J.  N.  S.  240. 

H.  J.  Scott , contra,  contended  that  under  sections  9,  12, 
and  sub-sec.  b.  of  sec.  28  of  Insolvent  Act  of  1875,  the  offi- 
cial assignee  was  brought  within  Consol.  Stat.  U.  C.  ch. 
29,  sec.  2,  that  his  possession  was  different  from  that 
of  the  official  assignee  under  the  Act  of  1869,  and  that  the 
case  was  distinguishable  from  Jameson  v.  Kerr. 


BARCLAY  V.  SUTTON. 


15 


Mr.  Dalton  made  the  summons  absolute,  setting  aside 
the  writ  and  subsequent  proceedings  with  costs,  upon  the 
ground  that  Consol.  Stat.  U.  C.  ch.  29,  sec.  2,  applied  to 
official  assignees ; and  that  the  goods  were  at  the  time  of 
the  issue  of  the  writ  in  the  possession  of  the  assignee. 


From  this  judgment  the  plaintiff  appealed,  and  the  appeal 
was  argued  by  the  same  counsel. 

Hagarty,  C.  J. — I think  on  the  papers  before  me  I must 
hold  that  the  goods,  when  replevied,  were  in  the  possession 
and  custody  of  McRae,  the  official  assignee.  It  would 
further  appear  very  doubtful  if  the  plaintiffs  were  ever  in 
actual  possession  against  either  the  assignee  or  the  posses- 
ion of  the  landlord’s  bailiff. 

The  Act  of  1875,  sec.  9,  provides  for  the  writ  of  attach- 
ment being  addressed  to  the  official  assignee,  who  is  to  seize 
and  attach  the  estate  and  effects,  &c.,  and  the  writ  shall  be 
subject  as  nearly  as  can  be  to  the  rules  of  procedure  of  the 
Court  in  ordinary  suits  as  to  issue  and  return,  and  as  to  all 
proceedings  subsequent  thereto. 

Section  12  : The  assignee  by  himself  or  deputy  shall 
seize  and  attach,  &c.,  under  the  writ. 

Section  28  declares  that  proceedings  against  the  assignee’s 
sureties  may  be  such  as  are  required  to  recover  from  the 
sureties  of  a sheriff  or  other  public  officer.  Sub.  b. : The 
official  assignee  shall  be  an  officer  of  the  Court  having  juris- 
diction, &c.,  and  shall  be  liable  to  summary  jurisdiction,  &c., 
in  the  same  manner  as  sheriffs  and  other  officers  of  the 
Court  are. 

For  the  execution  and  return  of  the  writ  of  attachment, 
and  the  seizing,  &c.,  of  all  property  of  the  insolvent,  the 
assignee  seems  to  me  to  stand  in  the  same  position  as  the 
sheriff.  • I do  not  think  the  fact  of  the  estate  vesting  in  him 
affects  this  point. 

Then  the  Replevin  Act,  Consol.  Stat.  U.  C.  ch.  29,  sec. 
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2,  provides  that  the  provisions  thereof  shall  not  authorize 
the  replevying  of  or  taking  out  of  the  custody  of  any 
sheriff  or  other  officer  any  personal  property  seized  by  him 
under  any  process  issued  out  of  any  Court  of  Record  for 
Upper  Canada. 

The  Amending  Act  of  1860,  23  Vic.  ch.  45,  directs  that 
the  Replevin  Act  shall  not  authorize  the  replevying  or 
taking  out  of  the  custody  of  any  Division  Court  bailiff  any 
personal  property  seized  by  him  under  any  process  issued 
out  of  a Division  Court. 

It  will  be  a curious  state  of  the  law,  if  an  officer  like  the 
official  assignee,  entrusted  with  the  most  serious  duties  in 
the  execution  of  process,  so  wide  and  sweeping  as  an  attach- 
ment in  insolvency,  is  to  be  liable  to  have  the  estate  taken 
out  of  his  hands  by  process  of  replevin,  while  not  merely 
the  sheriff,  but  the  Division  Court  bailiff  is  protected 
therefrom. 

I think  the  words  of  the  statute  are  plain,  and  that  they 
cover  the  case  before  us  for  judgment. 

I do  not  consider  this  decision  conflicts  with  that  of  my 
brother  Gwynne,  in  the  case  cited  from  8 U.  C.  L.  J.  N.  S. 

I think  this  personal  property  was  replevied  out  of  the 
custody  of  the  assignee,  standing  in  the  position  of  a sheriff, 
and  being  an  officer  of  the  Court  under  process  from  a Court 
of  Record. 

I hardly  see  how  replevin  could  lie  except  under  our 
statute. 

I think  the  writ  Was  properly  set  aside. 

I discharge  the  summons  with  costs,  the  parties  under- 
taking not  to  bring  any  action  against  the  sheriff  or  the 
plaintiff,  or  either  of  them,  or  any  one  acting  in  their  behalf, 
suing  out  or  seizing  under  the  replevin. 

Summons  discharged . 
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Bank  of  Montreal  y.  Hillard. 

Costs  of  taxation — C.  S.  U.  C.  ch.  35,  sec.  31. 

A defendant  paid  the  plaintiffs  the  amount  of  their  claim  and  costs  as 

between  party  and  party,  the  day  before  the  commission  day.  He  after- 
wards taxed  the  costs,  when  more  than  one-sixth  was  struck  off. 

Held , that  he  was  not  entitled  to  the  costs  of  taxation  under  Consol.  Stat. 

U.  C.  ch.  35,  sec.  31. 

[Chambers,  December  2,  1876. — Mr.  Ballon.'] 

In  this  case  the  defendant,  on  the  day  before  the  com- 
mission day,  paid  to  the  plaintiffs  the  amount  of  their  claim, 
together  with  a sum  of  $175  costs,  as  claimedby  the  plaintiffs’ 
attorney. 

The  defendant  obtained  a summons  calling  on  the  plain- 
tiffs and  their  attorney  to  shew  cause  why  the  said  costs- 
should  not  be  taxed,  and  why  the  plaintiffs’  attorney 
should  not,  in  the  event  of  one-sixth  being  taxed  off,  pay 
the  costs  of  taxation.  The  costs  were  taxed  as  between 
party  and  party  without  prejudice  to  the  costs  of  the 
taxation  and  of  the  application,  and  more  than  one-sixth 
was  taken  off.  The  question  of  costs  was  now  spoken  to. 

W.  Bedford  Mulock  shewed  cause,  and  urged  that  the 
said  attorney  should  not  be  compelled  to  pay  the  costs,  on  the 
ground  that  he  was  not  the  defendant’s  client, nor  a third  party 
within  the  Solicitors’  Act.  He  referred  to  Consol.  Stat.  U. 
C.  ch.  35,  sec.  31  ; Tomlinson  v.  Gell,  6 A.  & E.  569 ; Young 
v.  Walker , 16  M.  & W.  416  ; Sadler  v.  Palfreyman,  1 A. 
& E.  717 ; Tanner  v.  Lea , 4 M.  & Gr.  617,  and  C.  L.  P. 
Act,  sec.  14. 

Culver  (Richards  & Smith)  contra,  contended  that  the 
Act  applied  to  this  case,  and  cited  Gillespie  v.  Shaiv , 10  U. 
C.  L.  J.  0.  S.  100  ; Re  Greenwood,  10  U.  C.  L.  J.  O.  S.  131 ; 
Ex  parte  Glass,  9 U.  C.  L.  J.  O.  S.  111. 

Mr.  Dalton  considered  that  the  Solicitors’  Act  did  not 
apply,  and  made  an  order  giving  the  plaintiffs  their  costs  of 
the  taxation ; but  under  the  circumstances  of  the  case  he 
refused  to  give  the  costs  of  the  application  to  either  party. 

Order  accordingly. 
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Purser  v.  Bradburne. 

Title  to  land — Non  demisit — Costs. 

In  an  action  in  the  Superior  Court  for  breach  of  covenant  for  quiet  enjoy- 
ment con.ained  in  a lease,  the  defendant  pleaded  non  demisit. 

The  plaintiff  obtained  a verdict  for  one  shilling  damages,  but  a certificate 
for  costs  was  refused. 

Held , that  the  plea  of  non  demisit  raised  a question  of  title,  and  that  the 
plaintiff  was  entitled  to  full  costs. 

[Chambers,  December  16,  1876  — Wilton,  J.] 

This  was  a summons  calling  upon  the  defendant  to  shew 
cause  why  the  Master  should  not  be  ordered  to  review  his 
taxation,  on  the  ground  that  a question  of  title  arose  on 
the  pleadings. 

The  action  was  brought  in  the  Common  Pleas.  The  first 
count  of  the  declaration  charged  the  defendant,  who  was 
the  landlord  of  the  plaintiff,  with  a breach  of  the  covenant 
for  quiet  enjoyment  contained  in  the  lease  under  which  the 
plaintiff  held  the  premises.  The  second  and  third  counts 
were  for  trespass.  The  defendant  pleaded  to  the  first 
count:  1.  Non  est  factum.  2.  Non  demisit  3.  Traverse 
of  entry  and  agreement.  4.  J ustification  and  excuse,  which 
plea  was  struck  out  on  demurrer. 

The  action  was  tried  at  Peterborough,  during  the  Spring 
Assizes  in  1875,  before  Chief  Justice  Richards,  when  a 
verdict  was  found  for  the  plaintiff  for  one  shilling  on  the 
whole  case.  A certificate  for  costs  was  applied  for  at  the 
trial,  and  upon  consideration  refused. 

The  Master  held  that  the  plaintiff  was  not  entitled  to 
any  costs  whatever  , and  this  application  was  by  way  of 
appeal  from  the  Master’s  decision. 

Creelman  moved  the  summons  absolute.  The  only  title 
which  the  plaintiff  claimed  to  the  land  was,  under 
the  lease,  and  his  title  was  therefore  placed  in  issue  by  the 
second  plea,  for  if  there  was  no  demise  there  was  no  title, 
and  if  no  title  there  was  no  breach  of  covenant,  the  breach 
being  the  alleged  wrongful  entry.  The  wrongful  act  of  the 
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•defendant  was  a trespass,  but  being  against  the  provisions 
of  the  lease,  it  amounted  to  a breach  of  the  covenant.  We 
are  entitled  to  the  costs  of  the  demurrer  in  any  event,  as 
31  Vic.  does  not  apply  to  the  costs  of  demurrer,  which  follow 
the  finding  under  C.  L.  P.  Act,  sec.  316.  Ha  referred  to  31  Vic. 
ch.  24,  sec.  20  ; 34  Vic.  ch.  12,  sec.  20  ; C.  L.  P.  Act,  sec.  316  ; 
Consol.  Stat.  U.  C.  ch.  15,  sec.  16  ; Consol.  Stat.  U.  C.  ch. 
19,  sec.  54  ; Kinloclc  v.  Hall,  26  U.  C.  It.  134  ; Campbell  v. 
Davidson , 19  U.  C.  R.  222  ; Poivley  v.  Whitehead,  16  U.  C. 
R.  589  ; Kainv.  McGill , 2 C.  P.  151. 

W.  Sydney  Smith  shewed  cause.  No  question  of  title 
arose  under  the  plea  of  non  demisit.  The  action,  although 
in  form  for  breach  of  covenant,  was  in  reality  an  action  of 
trespass.  The  onus  is  on  the  plaintiff  of  shewing  that  the 
title  was  actually  a question  tried  at  the  trial,  and  it  is  not 
sufficient  merely  to  have  it  in  question  on  the  pleadings. 
He  cited  Latham  v.  Spedding,  17  Q.  B.  443  ; Timothy  v. 
Farmer,  7 C.  B.  814 ; Owen  v.  Lawrie,  5 P.  R.  169; 
Hamilton  v.  Clarke,  2 P.  R.  192. 

Wilson,  J.,  considered  that  the  plea  of  non  demisit 
raised  the  question  of  plaintiffs’  title,  and  made  an  order 
for  full  Superior  Court  costs. 


Order  accordingly. 
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McGregor  et  al.  v.  Scarlett. 

Illegal  arrest — Writ  of  capias — 32  &•  33  Vic.  ch.  21,  and  ch.  30,  sec.  1,  D. 

By  indenture  defendant  covenanted  to  pay  purchase  money  for  land  con- 
veyed to  him  by  plaintiffs,  and  by  him  re-conveyed,  together  with  other 
land  as  security  therefor.  There  was  a proviso  that  in  default  of  any 
of  the  payments,  the  said  land  was  to  become  the  plaintiffs’  absolutely. 
It  was  covenanted  by  the  plaintiffs  that  they  would  put  up  certain  milla 
on  the  property  conveyed  to  defendant.  The  property  was  situated  in  the 
County  of  Grey,  and  the  defendant  lived  there.  The  plaintiffs  erected  the 
mills.  The  defendant,  about  a year  afterwards  having  taken  the  machinery 
from  the  mill,  and  being  in  default  on  account  of  his  purchase  money, 
left  the  county.  The  plaintiffs  followed  and  arrested  him  without  laying 
information  against  him,  or  having  a warrant  therefor.  Afterwards  they 
procured  a warrant  to  issue  against  defendant  in  the  County  of  Oxford, 
charging  him  with  embezzlement  in  regard  to  the  machinery,  &c.,  in  the 
mill.  On  this  the  defendant  was  again  arrested.  While  in  such  custody, 
the  plaintiffs  issued  a capias  against  defendant  for  the  debt. 

Held , that  the  first  and  second  arrests  were  illegal. 

Held  also,  that  the  arrest  under  the  capias  was  illegal,  as  the  defendant  was 
in  custody  unlawfully,  at  the  suit  of  the  plaintiffs,  at  the  time  they  pro- 
cured it  to  issue. 

Held  also,  that  the  defendant  though  in  strictness  only  a tenant  at  sufferance 
had  substantially  the  rights  cf  a mortgagor,  and  it  clearly  was  not  a 
case  of  embezzlement. 

Held  also,  that  the  warrant  under  which  the  second  arrest  took  place  was 
invalid,  on  the  ground  that  it  charged  that  the  defendant  did  embezzle  in 
the  County  of  Grey  while  the  magistrate  was  acting  in  and  for  the 
County  of  Oxford,  and  it  did  not  shew  that  the  defendant  had  the 
embezzled  property  with  him  in  the  County  of  Oxford,  according  to  32- 
33  Vic.  ch.  21  sec.  121,  D.,  or  that  he  was  or  resided  or  was  suspected 
of  being  or  residing  within  the  jurisdiction  of  such  magistrate,  according 
to  32-33  Vic.  ch.  30,  sec.  1,  D. 

The  law  of  arrest  considered,  and  amendments  suggested  to  meet  the  case 
where  the  creditor  holds  security  for  all  or  part  of  his  claim. 

[Chambers,  December  18,  1876. — Wilson,  J.  ] 

Osier,  for  the  defendant,  obtained  a summons  on  the  14th 
November,  1876,  calling  on  the  plaintiffs  to  shew  cause  why 
the  writ  of  capias  and  all  proceedings  under  it,  or  the 
arrest  of  the  defendant,  should  not  be  set  aside  with  costs, 
on  the  ground  that  such  arrest  was  procured  by  means  of 
a trick,  or  by  the  fraud  and  collusion  of  the  plaintiffs  and 
others,  and  by  the  illegal  and  fraudulent  use  of  criminal 
or  pretended  criminal  process;  or  why  the  defendant  should 
not  be  discharged  out  of  custody,  on  the  ground  that  he 
was  not  about  to  quit  Canada  with  intent  to  defraud  the 
plaintiff  or  his  creditors  generally. 
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W.  Sydney  Smith  for  the  plaintiffs. 

Osier  for  the  defendant. 

The  facts  are  stated  in  the  judgment. 

December  18,  1876.  Wilson,  J. — The  facts  are,  that  an 
indenture,  dated  6th  September,  1875,  was  made  between 
the  plaintiffs  of  the  first  part,  and  the  defendant  of  the 
second  part.  The  recital  in  the  deed  is,  that  the  vendors 
(the  plaintiffs),  that  day  by  assignment  assigned  to  the  ven- 
dee, (the  defendant)  two  acres  of  land,  part  of  lot  No.  12 
in  the  13th  concession  of  Picton,  for  $2,700  ; and  that  the. 
defendant  had  executed  an  assignment  cf  the  north  half  of 
lot  No.  13,  in  the  13th  concession  of  Picton,  containing  50 
acres  of  land,  together  with  the  said  2 acres  of  land,  to  the 
plaintiffs,  to  be  held  (although  made  unconditionally  on  the 
face  of  it)  by  the  plaintiffs  as  security  for  the  payment  of 
the  said  $2,700.  That  the  defendant  then  covenanted  to 
pay  the  same  in  five  equal  yearly  payments  of  $540  each, 
on  the  6th  of  September  in  each  year,  the  first  payment  to 
be  made  on  the  6th  of  September,  1876,  together  with  seven 
per  cent,  on  the  unpaid  principal,  to  be  paid  with  the  instal- 
ments as  they  fell  due  ; upon  payment  of  which  the  plain- 
tiffs covenanted  that  they  would  reassign  the  said  lands 
to  the  defendant. 

The  defendant  covenanted  to  insure  the  mills  erected  or 
thereafter  to  be  erected  on  the  said  land,  in  not  less  than 
$1,000,  and  to  assign  the  policy  to  the  plaintiffs,  and  to 
maintain  the  policy  and  pay  premiums  ; and  in  case  the 
Crown  required  payment  of  the  purchase  money  and  interest 
on  the  land,  the  defendant  would  refund  to  the  vendors  all 
such  money  as  they  should  have. to  pay  to  the  Crown,  and 
interest  thereon  at  eight  per  cent. 

Proviso,  that  plaintiffs  shall  not  be  obliged  to  convey  the 
land  to  the  defendant,  if  he  is  in  default  for  two  months  in 
any  of  his  instalments  or  interest,  or  in  part  thereof ; but 
that  they  may  hold  the  land  absolutely  to  their  own  use. 

The  plaintiffs  covenanted  to  put  up  a shingle  mill,  lath 
mill,  with  oross-cut  saw  and  edger,  aiul  to  have  the  same  in 
running  order  in  one  month. 
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The  defendant  covenanted  to  finish  the  lumber  truck,, 
and  complete  the  mill  building,  and  building  over  the  boiler, 
except  that  the  plaintiffs  were  to  shingle  the  roof,  and  lay 
the  shingles  in  mortar  over  the  main  building. 

McGregor,  in  one  of  his  affidavits,  said  he  had  done  all 
the  work  he  had  engaged  to  do  by  the  deed  mentioned. 

That  the  defendant  had  lived  in  Picton  for  about  20 
years  last  past,  and  until  he  left  there,  as  he  says  he  did, 
on  the  31st  of  October  last. 

That  the  deponent  saw  the  defendant  on  the  25th  and  26th 
of  October  last  in  Picton,  and  he  did  not  tell  deponent  he 
was  going  to  abandon  the  mill,  and  go  to  the  United  States. 

That  the  deponent  had  heard  rumours  of  the  defendant’s 
intention  to  go  away  ; and  that  one  Thomas  Campbell 
mentioned  such  rumours  to  the  deponent,  and  also  told  the 
deponent  that  he,  Campbell,  had  bought  from  defendant  a 
few  days  before  about  $600  worth  of  notes,  at  a discount  of 
fifteen  per  cent,  on  the  face,  which  were  drawing  interest 
at  eight  and  ten  per  cent. ; and  that  deponent  was  also  told 
by  others  that  the  defendant  was  round  collecting  money,, 
and  when  he  could  not  get  it  he  pressed  for  notes. 

That  the  defendant  worked  the  mill  for  more  than  a year,, 
and  until  he  left  it  in  October. 

That  the  deponent  was  informed  by  J.  G.  Peer,  a farmer 
living  near  the  mill,  that  nearly  all  the  machinery  had  been 
taken  out  of  the  mill,  and  that  what  was  not  taken  out  was 
broken  and  damaged:  that  the  steam,  engine  was  taken 
apart,  and  everything  that  could  be  conveniently  taken' 
away  was  taken  away,  and  that  what  was  left  was  smashed 
so  as  to  be  useless ; and  the  deponent  believed  if  what  Peer 
said  was  true,  it  would  take  $800  or  $1,000  to  place  the 
mill  as  it  was  before. 

That  on  the  1st  of  November  last  the  deponent  got  a 
letter  from  Peer  saying  the  defendant  had  taken  but  of  the 
mill  the  shingle  machine,  part  of  engine  and  circular  saw ; 
that  deponent  at  once  took  the  cars  at  Brantford  (where 
deponent  resides),  intending  to  go  to  Picton,  and  when  at 
Harrisburgh  he  saw  the  defendant  with  his  wife  and  chil- 
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dren,  and  father  and  mother.  The  deponent  ascertained 
from  the  conductor  that  the  tickets  of  the  defendant  and  his 
party  were  for  Sarnia.  The  deponent  took  the  train  with 
them  for  Paris,  and  left  word  to  telegraph  to  Paris  for  a 
magistrate ; that  at  Paris  he  found  a magistrate  in  readi- 
ness, and  he  laid  an  information  against  defendant,  and  the 
magistrate  issued  a warrant,  and  gave  it  to  one  of  the 
railway  constables.  The  magistrate  said  he  would  tele- 
graph to  London  to  have  the  defendant  apprehended  there. 
When  at  Princeton  the  conductor  told  the  deponent  that  he 
saw  the  defendant  passing  his  checks  and  money  to  his 
wife,  and  that  he  expected  he  intended  to  be  off.  The 
deponent  watched  him,  and  saw  him  get  off  the  train  and 
run  to  the  woods.  Deponent  ran  after  him,  and  after  being 
two  or  three  hours  in  the  woods  alone  with  defendant  he 
met  three  men,  one  of  whom  proved  to  be  Swartz,  the 
constable,  who  said  he  had  power  to  detain  the  defendant, 
and  the  defendant  said  he  would  go  with  him  ; that  they 
all  went  to  Princeton,  where  the  deponent  laid  another  in- 
formation before  a magistrate,  and  the  defendant  was 
arrested.  The  deponent  came  to  Guelph  the  same  night, 
and  the  defendant  was  arrested  on  it  the  next  day  at 
Princeton.  The  capias  was  founded  on  the  debt  he  owed 
the  plaintiffs. 

That  the  deponent  intends  to  prosecute  the  defendant  on 
the  criminal  charge,  whereon  he  was  arrested  as  aforesaid, 
or  not,  as  he  may  be  advised  by  his  counsel. 

That  he  laid  the  information  against  the  defendant  in 
good  faith,  and  on  the  advice  of  Mr.  Purvis,  barrister,  of 
of  Brantford  ; and  when  he  arrested  the  . defendant  on  a 
criminal  charge,  he  did  not  do  so  merely  to  detain  him  until 
the  deponent  could  issue  a capias. 

It  was  afterwards,  by  the  advice  of  Mr.  Guthrie,  his 
attorney,  that  the  capias  issued. 

That  the  defendant  owes  the  plaintiffs  in  all  $2,700,  and 
interest  at  seven  per  cent.,  from  the  6th  of  September, 
1875,  and  the  security  the  plaintiffs  hold  therefor,  besides 
the  personal  security  of  the  defendant,  is  the  mill,  and  the 
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50  acres  of  land  aforesaid ; and  that  the  value  thereof  is 
not  more,  in  its  present  state  and  condition,  than  $2,000,  if 
as  much. 

That  the  defendant  did  put  in  the  saw  and  belt  he  after- 
wards removed,  hut  he  put  them  in  because  he  had  destroyed 
the  saw  and  belt  which  were  in  his  mill  when  he  got  it. 

And  he  does  believe  the  defendant,  from  all  that  the 
deponent  has  stated,  did  intend  to  defraud  the  plaintiffs 
from  recovering  their  just  claims  from  him. 

The  affidavit  of  debt  states  the  debt  proceeded  for  is  the 
instalment  due  on  6th  of  September,  1876,  of  $540  00 
And  for  interest  for  one  year  on  $2,700 189  00 

$729  00 

The  plaintiffs  filed  an  affidavit  to  shew  they  did  do  the 
work  in  the  mill  they  had  agreed  with  the  defendant  to 
do,  and  that  Mr.  McGregor  was  told  by  Mr.  Peer  all  he 
says  he  was  told.  Mr.  Peer  makes  an  affidavit  shewing 
what  the  state  of  the  mill  was  when  the  defendant  left  it, 
and  that  he  informed  Mr.  McGregor  of  it,  and  of  all  else 
he  had  heard  or  knew  about  the  defendant. 

/ The  defendant  denied  that  the  plaintiffs  did  the  work 
they  were  to  have  done  in  a manner  to  answer  the  purpose 
the  work  was  intended  for. 

The  defendant  put  in  affidavits  to  shew  the  50  acres  of 
land  he  gave  in  security  to  the  plaintiffs  are  worth  $1000. 

If  $100  be  deducted  for  what  is  due  upon  the  land  to 
the  Crown,  the  net  value  will  be  $900.  McGregor  says 
the  net  value  is  $700. 

It  is  not  material  to  consider  any  part  of  the  defendant’s 
affidavits,  excepting  that  part  of  them  which  relates  to  his 
arrest  on  the  alleged  criminal  charge  by  the  plaintiffs,  and 
which  may  affect  the  validity  of  the  arrest  on  the  capias  in 
the  civil  action. 

The  other  part  of  the  defendant’s  case,  that  he  did  not 
intend  to  leave  the  country  in  order  to  defraud  the  plain- 
tiffs, may  or  may  not  be  absolutely  true.  I am  not  satisfied 
it  is  not  true. 
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The  plaintiffs  may  not  have  more  than  sufficient  security 
in  their  hands  to  meet  the  full  amount  of  the  debt  which 
the  defendant  owes  them.  They  say  they  have  not.  The 
defendant  makes  out  that  they  have  not  so  much  as  $200 
in  excess  of  their  demand,  and  therefore  I shall  not  interfere 
upon  that  ground. 

As  to  the  other  part  of  the  case,  the  defendant  makes 
affidavit  that  when  he  was  arrested  on  the  2nd  of  Novem- 
ber last,  on  the  capias,  he  was  then  in  custody  of  Benjamin 
Swartz,  a constable,  as  he  believes,  of  the  County  of  Oxford, 
and  that  the  constable  had  him  in  custody  continually  from 
about  one  o’clock  in  the  afternoon  of  the  previous  day. 

He  says,  that  on  the  1st  of  November,  he  joined  his  wife 
and  children,  and  his  father  and  mother,  at  Moorfield 
Station,  to  proceed  with  them  to  Sarnia. 

That  at  the  first  station  west  of  Harrisburg,  that  day, 
about  eleven  or  twelve  in  the  forenoon,  he  was  accosted  by 
McGregor,  having  seen  him  before  at  Harrisburgh  station, 
or  between  it  and  the  next  station ; that  another  person 
was  with  McGregor,  who  said  to  the  defendant  he  had 
writings  to  arrest  him,  and  that  he  did  arrest  the  defendant ; 
and  he  or  McGregor  said  they  were  going  to  take  the  de- 
fendant to  London,  and  have  him  tried  there.  The  person 
who  had  arrested  the  defendant  had  some  paper  in  his 
hand  at  the  time,  and  exhibited  it  the  defendant; 

That  being  convinced  there  was  no  right  to  arrest  him, 
he  left  the  cars  at  Princeton  and  ran.  McGregor  followed 
him  in  chase  about  a mile  and  a half,  when  he  met  three 
persons  within  call,  one  of  whom  was  Swartz.  McGregor 
called  to  them  to  assist  him,  and  he  would  pay  them  what 
they  charged,  on  which  they  arrested  the  defendant.  Mc- 
•Gregor  and  Swartz  were  two  of  the  party. 

The  defendant  believes  there  was  then  no  process  against 
him,  civil  or  criminal,  and  that  the  arrest  was  wholly  illegal. 

The  defendant  was  taken  to  Swartz’s  house,  and  about 
two  that  afternoon  McGregor  brought  to  Swartz  what  was 
represented  to  the  defendant  as  a criminal  warrant  issued 
by  McGregor  there  against  the  defendant,  for  taking 
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machinery  off  the  premises  before  mentioned.  Swartz 
read  a part  of  the  warrant. 

The  defendant  continued  in  Swartzs  custody  until  he 
was  delivered  to  Magee  on  the  capias , as  before  stated. 

That  the  defendant  has  never  been  brought  before  any 
magistrate  on  the  said  charge ; that  he  is  not  now  confined 
inthe  gaol  upon  it ; that  he  has  not  been  remanded  on  it, 
and  that  the  charge,  whatever  it  may  be,  is  wholly  false,  and 
is  a mere  illegal  contrivance  to  detain  him. 

The  copy  of  warrant,  which  was  issued  in  the  County 
of  Oxford,  and  given  to  Swartz  as  aforesaid,  states  that 
“ Robert  Scarlett,  of  the  County  of  Grey,  hath  this  day, 
1st  November,  1876,  been  charged  upon  oath,  before  M.  F., 
one  of  Her  Majesty’s  justices  of  the  peace  in  and  for  the 
County  of  Oxford,  for  that  he  within  the  month  last  past, 
at  the  County  of  Grey,  did  embezzle  and  fraudulently 
appropriate  to  his  own  use  certain  property  belonging  to 
William  McGregor  and  F.  M.  Colecleugh — viz.,  a mill  saw, 
shingle  machine,  and  parts  of  an  engine — and  is  now  on 
his  way  to  leave  the  country,  evidently  with  the  design 
of  defrauding  the  said  William  McGregor  and  F.  M. 
Colecleugh.  These  are  therefore  to  command  you  in  Her 
Majesty’s  name  forthwith  to  apprehend  the  said  Robert 
Scarlett,  and  to  bring  him  before  me  or  some  other  of  Her 
Majesty’s  justices  of  the  peace  in  and  for  the  said  County 
of  Oxford,  to  answer  unto  the  said  charge,  and  to  be  further 
dealt  with  according  to  law.” 

The  case  of  Hooper  v.  Lane,  3 Jur.  N.  S.  1026, 
and  6 H.  L.  Cas.  443,  decides  in  accordance  with 
Barratt  v.  Price , 9 Bing.  566,  that  if  the  sheriff  make  an 
illegal  arrest,  that  is,  on  a void  writ,  or  without  a writ,  at 
the  instance  of  one  person,  and  subsequently  the  same 
sheriff  receives  a valid  writ  at  the  instance  of  another 
person  against  the  same  defendant,  and  detains  the  defen- 
dant upon  it,  that  the  second  arrest  is  so  affected  by  the 
original  illegal  arrest;  that  the  second  arrest,  as  well  as  the 
first  one,  is  avoided  when  the  first  illegal  arrest  is  vacated. 

In  Chapman  v.  Freston,  6 H.  & N.  469;  it  was  decided 
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that  while  the  defendant  was  protected  from  arrest  under 
the  Bankrupt  Act  until  the  3rd  of  December,  an  arrest 
made  by  the  sheriff  on  a ca.  sa.  on  the  first  of  that  month 
was  void,  and  that  an  arrest  made  by  another  creditor  after 
the  time  of  protection  had  expired  was  void  also,  within 
the  principle  of  Hooper  v.  Lane. 

Bateman  v.  Freston,  3 E.  & E.  578,  is  opposed  to  the 
decision  in  6 H.  & N.  469,  on  the  ground  that  the  second 
writ  was  delivered  to  the  sheriff  after  the  protection  had 
expired. 

Ex  parte  Freston , 7 Jur.  N.  S.  433,  in  Chancery,  adopts 
the  decision  of  the  Court  of  Exchequer,  and  not  that  of 
the  Queen’s  Bench. 

In  these  cases  the  same  sheriff  who  had  made  the  first 
arrest  had  also  made  the  second  arrest,  although  the  second 
arrests  were  made  at  the  instance  of  different  persons  from 
those  at  whose  instance  the  first  arrests  were  made. 

Here  Swartz,  a constable,  made  the  first  arrest,  while  the 
sheriff,  whose  officer  the  constable  was  not,  made  the  second 
arrest ; but  both  arrests  were  made  at  the  instance  of  the 
same  parties,  the  present  plaintiffs. 

In  re  Eggi^gton,  2 E.  & B.  717,  the  warrant,  which 
was  held  to  be  m the  nature  of  civil  process,  was  executed 
by  the  arrest  of  the  defendant  on  a Sunday,  who  was 
delivered  to  the  keeper  of  the  gaol. 

The  same  parties,  at  whose  instance  the  first  warrant 
issued,  had  another  one  issued  after  the  Sunday,  and 
delivered  it  to  the  keeper  of  the  gaol ; and  it  was  held  that 
as  the  first  arrest  was  unlawful,  the  second  arrest  by  the 
same  parties  for  the  same  cause  was  illegal  also. 

Before  the  defendant  was  discharged  a ca.  sa.  was 
delivered  to  the  sheriff  at  the  instance  of  another  party, 
an  ordinary  creditor  of  the  defendant,  and  it  was  held  that 
as  the  sheriff  had  not  before  that  had  the  defendant  illegally 
in  his  custody,  he  could  not  be  prevented  from  arresting 
the  defendant,  who  was  in  the  gaoler’s  keeping  upon  the 
warrants  before  mentioned ; and  although  the  custody  under 
the  warrants  was  an  illegal  custody,  the  sheriff,  who  had 
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nothing  to  do  with  such  illegal  custody,  could  rightfully 
execute  this  ca.  sa.  against  the  defendant  at  the  instance  of 
the  execution  creditor,  who  was  “unconnected  with  the 
former  proceedings.” 

In  this  particular  case  the  facts  are,  that  the  defendant 
was  either  under  arrest  wheq  McGregor  and  the  person 
who  was  with  him  told  the  defendant  on  the  cars,  after  the 
train  had  left  Harrisburgh,  that  he,  the  unknown  person, 
who  was  with  McGregor,  had  papers  to  arrest  him,  and 
that  he  did  arrest  him  ; or  when  McGregor  pursued  the 
defendant  from  the  Princeton  station  and  gave  him  into 
Swartz’s  custody. 

In  either  case  McGregor  had  no  power  whatever  to  make 
the  arrest.  There  is  shewn  to  have  been  no  charge  legally 
made  before  that  time,  nor  any  warrant  to  arrest  the  defen- 
dant, and  no  such  warrant  is  now  produced. 

The  first  warrant  of  which  anything  is  known  is  the  one 
which  was  issued  in  Princeton  after  the  defendant’s  arrest 
by  Swartz,  and  delivered  to  Swartz,  while  he  had  the  defen- 
dant in  his  custody,  at  McGregor’s  request  and  by  his  order. 

The  warrant  would  have  been  sufficient  on  its  face,  if  it 
had  alleged  that  the  defendant  was  or  had  l^en  the  clerk 
or  servant,  or  was  or  had  been  employed  in  that  capacity, 
of  the  plaintiffs  ; and  that  he  had  received  the  property 
said  to  have  been  embezzled  by  him,  or  that  it  had  been 
delivered  to  him,  or  taken  into  his  possession  for  or  in  the 
name  or  on  the  account  of  the  plaintiffs  as  his  masters  or 
employers ; but  nothing  of  that  kind  appears,  because  it 
could  not  have  been  truly  so  stated.  There  is  no  offence, 
therefore,  under  the  Act  of  1869,  ch.  21,  sec.  70. 

Nor  is  the  defendant  a tenant  or  lodger  under  sec.  75  of 
the  same  Act. 

Nor  is  he  an  attorney  or  agent  under  the  77th  section. 

Nor  is  he  within  the  110th  section.  If  he  were,  the 
offence  would  only  be  a misdemeanour,  and  he  could  not 
be  taken  without  a warrant. 

It  is  quite  unnecessary  to  say  whether  the  defendant 
could  have  been  charged  under  the  Act  of  1869,  ch.  22, 
isecs.  19  or  59,  because  he  has  not  been  so  charged. 
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The  warrant  charges  that  the  defendant  did  embezzle  at 
the  County  of  Grey,  while  the  magistrate  was  acting  in 
and  for  the  County  of  Oxford. 

It  does  not  appear  the  defendant  had  the  property  he 
was  said  to  have  embezzled  and  appropriated  there  with 
him  in  the  County  of  Oxford,  according  to  ch.  21,  sec.  121, 
nor  does  it  appear  that  the  defendant  was  stated  to  be 
“ residing  or  being,  or  suspected  of  residing  or  being  within 
the  limits  of  the  jurisdiction  of  such  justice,”  according  to 
the  Act  of  1869,  ch.  30,  sec.  1. 

The  warrant  cannot,  I think,  be  maintained  in  any  way 
whatever,  if  it  can  be  said  .a  felony  was  committed.  If  no 
felony  were  committed,  however  valid  the  warrant  might 
be,  the  arrest  without  a warrant  would  be  and  was  wholly 
illegal. 

Then,  looking  at  the  affidavits,  it  appears  the  defendant 
was  in  law  nothing  but  a tenant  at  sufferance  strictly,  yet 
his  substantial  rights  were  those  of  a mortgagor  owning 
the  property  and  having  the  right  to  deal  with  it  as  he- 
pleased,  so  long  as  he  did  not  waste  it  or  wantonly  damage 
it,  or  misappropriate  it.  He  was  more  than  a tenant.  It 
is  plain  there  was  no  embezzlement. 

I am  of  opinion  then  that  the  warrant,  for  the  reasons 
given,  was  and  is  illegal. 

If  there  should  have  been  a warrant  before  the  arrest,  as 
there  ought  to  be  in  all  cases  of  misdemeanour,  unless  the 
party  is  found  committing  the  offence,  then  the  arrest 
without  the  warrant  was  illegal. 

The  continuing  force  of  the  warrant  may  be  laid  aside, 
as  it  appears  the  defendant  is  not  detained  under  any  pro- 
cess whatever  but  the  capias  in  this  cause. 

The  magistrate  has  never  committed  the  defendant  to 
gaol.  There  has  been  no  taking  of  the  defendant  before 
the  magistrate,  no  examination  by  the  magistrate,  no  re- 
mand of  the  defendant,  no  committal  of  him  to  gaol.  The 
sheriff  or  the  gaoler  know  nothing  of  any  such  warrant. 

What  I have  to  decide  is  this  ; Upon  what  the  warrant 
discloses  in  connection  with  the  facts  detailed  in  the  affi- 
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affidavits,  was  the  defendant  lawfully  in  custody  at  the 
instance  of  the  plaintiffs  when  they  had  him  arrested  on 
the  capias  in  this  cause  ? 

I am  of  opinion  he  was  not.  The  cases  of  Hooper  v. 
Lane,  before  referred  to,  and  of  Chapman  v.  Freston,  G H. 
& N.  469 ; In  re  Eggington,  2 E.  & B.  717 ; Robinson  v. 
Yewens,  5 M.  & W.  149,  and  of  Pearson  v.  Yewens,  5 B. 
N.  C.  567,  shew  that  the  party  who  arrests  the  second 
time  cannot  make  use  of  his  own  illegal  prior  arrest  to 
sustain  the  otherwise  valid  second  arrest,  although  another 
person  not  connected  with  the  prior  illegal  arrest  might  do  so. 

I am  not  satisfied  that  McGregor  acted  bond  fide  in 
making  the  criminal  arrest.  I rather  think  he  made  the 
arrest  until  he  could  enforce  his  civil  remedy  by  arresting 
the  defendant  for  debt. 

This  case  presents  a matter  for  the  consideration  of  the 
Legislature. 

The  defendant  gave  to  the  plaintiffs  security  beyond  the 
property  he  bought  from  them,  and  mortgaged  back  [to 
them,  to  the  amount  of  about  $900.  He  owes  them  on  the 
property  he  bought  from  them,  $729.  They  have  got 
security,  for  a larger  sum  than  is  due  to  them. 

The  plaintiffs,  however,  say  the  defendant  has  deterio- 
rated the  property  sold  to  him  to  the  extent  of  about 
$1,000. 

If  that  be  so,  the  security  the  defendant  has  given 
becomes  applicable  to  the  restoration  of  the  property,  and 
the  defendant  then  owes  justly  the  whole  of  the  $729. 
That  might  require  an  accounting  to  settle  what  he  really 
does  owe.  If  he  were  to  pay  a just  rent  for  the  year’s 
occupation,  say,  for  example,  $400,  then  the  difference 
between  that  and  the  $729,  that  is  $329,  would  go  in 
reduction  of  the  damage  of  $1,000  done  to  the  mill,  bring- 
ing it  down  to  $671,  for  which  the  plaintiffs  would,  if  the 
land  in  security  be  worth  $900,  have  a surplus  of  $229  in 
their  hands,  which  would  reduce  the  above  sum  of  $671 
down  to  $442,  as  the  sum  really  due  to  the  plaintiffs  over 
and  above  all  security. 
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My  purpose  in  noticing  this  part  of  the  case  is  to  point 
out  that  the  law  of  arrest  might  be  amended  by  requiring 
the  creditor  to  swear  whether  he  had  any,  and  what 
security,  by  property,  guarantee,  endorsation,  or  other- 
wise, and  to  what  amount,  to  enable  the  Judge  to  whom 
application  was  made  for  a fiat,  to  determine  whether 
he  would  grant  such  a fiat  or  not,  and  if  he  did  grant  it, 
for  what  amount  he  would  give  it.  As  it  is  oppressive  to 
a debtor  to  arrest  him  for  a large  sum,  which  may  be 
already  secured  sufficiently  to  the  creditor,  or,  if  not 
fully  secured,  that . the  debtor  should  be  arrested  for  the 
entire  debt,  without  taking  into  consideration  the  security, 
whatever  it  may  be,  which  the  creditor  then  holds. 

If  the  affidavit  did  not  disclose  such  fact,  the  debtor 
should  be  allowed  to  shew  it  on  an  application  for  his  dis- 
charge, or  to  reduce  the  endorsement  of  bail,  or  the  amount 
of  bail ; and  the  creditor  should  be  answerable  in  damages 
for  any  wanton,  malicious,  or  oppressive  conduct  in  that 
respect,  from  which  the  debtor  could  shew  he  had  sustained 
injury. 

The  order  which  is  asked  for  must  be  granted  with  costs. 
No  action  to  be  brought  in  respect  of  anything  done  under 
the  capias. 

Order  accordingly. 
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Perry  y.  McCraken. 

Pleading. 

In  an  action  brought  against  a stockholder  by  a creditor  of  the  company  to 
recover  amounts  due  and  unpaid  on  certain  shares,  the  defeudant  pleaded 
that  prior  to  the  issuing  of  the  writ  in  this  action,  certain  other  actions- 
had  been  commenced  against  him  to  enforce  payment  of  the  same  amounts, 
and  that  they  were  still  pending. 

Held,  that  the  plea  was  no  defence,  as  it  did  not  shew  payment  to  some 
one  or  more  entitled  to  it. 

[December  18,  1876. — Wilson,  J.] 

W.  R.  Mulock  applied  for  a sunimons,  calling  on  the- 
plaintiff  to  shew  cause  why  the  order  of  the  Clerk  of  the 
Crown  and  Pleas  in  Chambers,  of  the  13th  inst., directing  the 
fifth  plea  to  be  struck  out.  so  far  as  it  relates  to  the  matters 
herein  mentioned,  that  is  to  say,  because  it  was  (as  it  was 
said  to  be)  no  defence  at  law  or  in  equity,  and  because  it 
was  framed  to  prejudice,  embarrass,  and  delay  the  fair 
trial  of  the  action. 

The  action  was  brought  to  recover  from  the  defendant,, 
as  holder  of  twelve  shares  in  the  stock  of  the  Lake 
Shore  Navigation  Company,  upon  which  it  was  said  there 
was  the  sum  of  $2,400  due  and  unpaid. 

Wilson,  J. — The  fifth  plea  was,  “ that  prior  to  the 
issuing  of  the  writ  in  this  action,  one  Peter  McIntyre,, 
who,  prior  thereto,  had  recovered  a judgment  against 
the  Lake  Superior  Navigation  Company  (limited)  in 
the  declaration  herein  mentioned,  and  who  had  issued  a 
writ  of  fieri  facias  against  the  goods  and  chattels 
of  the  said  company,  which  writ  had  been  returned  by  the 
sheriff  to  whom  the  same  had  been  directed  nulla  bona , 
issued  a writ  out  of  Her  Majesty’s  Court  of  Queen’s  Bench 
for  Ontario  against  this  defendant,  to  recover  from  him  the 
amount  of  his  said  judgment  to  the  amount  thereof,  not 
exceeding  the  amount  thereof  not  paid  by  the  defendant  on 
the  shares  held  by  him  in  the  said  company,  and  thereafter 
the  said  writ  was  served  on  this  defendant,  and  thereafter 
and  thereupon  certain  pleadings  were  pleaded  and  proceed- 
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ino-s  taken  in  the  said  suit,,  and  the  said  action  is  now 
depending  in  the  said  Court,  and  is  wholly  undetermined.” 
The  defendant  also  set  out  about  twelve  other  writs 
which  had  been  sued  out  against  him  as  such  stockholder, 
all  prior  to  the  issuing  of  the  writ  in  this  action,  “ to  enforce 
payment  by  the  defendant  of  the  amount  of  the  said  stock 
not  paid  by  the  defendant,  which  were  and  are  for  the  same 
identical  stock  which  the  plaintiff  in  the  present  action 
seeks  to  enforce  payment  of  by  this  defendant.” 

The  defendant  does  not  say  that  the  whole  of  these 
claims  are  equal  to  or  exceed  the  unpaid  amount  of  his 
stock,  but  probably  they  may  exceed  it,  in  which  case  an 
amendment  would  be  allowed,  if  an  amendment  would  be 
of  any  avail.  ) 

In  Kernaghan  v.  The  Dublin  Trunk  Connecting  R.  W. 
Co.,  James's  Case,  L.  R.  3 Q.  B.  47,  48,  after  a rule  nisi  had 
issued  at  the  instance  of  Kernaghan  for  a sci  fa.  against 
James,  a rule  absolute  for  a sci.  fa.  against  James  at  the 
instance  of  Rigby,  another  creditor,  was  issued,  and  the 
rule  and  sci.  fa.  were  served  upon  him.  James  then  paid 
that  sci.  fa.  creditor  without  further  proceedings,  whereupon 
the  rule  nisi  obtained  by  Kernaghan  was  discharged.  If 
it  had  not  been  for  such  actual  payment  the  second  rule 
would,  no  doubt,  have  gone  against  James.  That  is  an 
express  authority  against  the  defendant. 

So,  too,  if  an  executor  be  sued  by  one  creditor,  he  may 
be  sued  by  another  creditor  or  by  other  creditors,  although 
he  may  not  have  assets  to  pay  more  than  the  claim  of  any 
one  of  them,  yet  he  cannot  plead  that  he  has  fully  adminis- 
tered in  any  one  of  these  actions. 

He  must  actually  pay  what  assets  he  has  before  he  can 
successfully  plead  such  a defence. 

And  he  may  pay  any  creditor  of  equal  degree  he  pleases,, 
although  he  be  the  last  one  who  has  brought  the  action  : 
Prince  v.  Nicholson,  5 Taunt.  GG5  ; Lyttleton  v.  Cross, 
3 B.  & C.  317  ; and  on  the  like  principle  I do  not  see  why 
he  might  not  defeat  a suit  pending  by  paying  a creditor 
who  had  not  sued  at  all. 

5 — VOL.  VII.  p.  R. 


34 


COMMON  LAW  CHAMBERS. 


I am  quite  satisfied  the  fifth  plea  is  no  kind  of  defence. 
It  must  shew  payment  to  some  one  or  more  who  is  or  are 
entitled  to  it  to  be  a bar.  The  mere  fact  that  there 
are  other  creditors  claiming  payment  from  or  even  of  the 
like  sum  is  not  a valid  answer.  It  is  a mere  excuse  for 
paying  none  of  them. 

That  a penalty  given  by  statute  can  be  recovered  by  the 
one  only  who  first  sues  in  good  faith  for  it,  is  no  argument 
here.  It  is  inapplicable.  It  is  a gift  to  the  first  who  sues. 
When  the  suit  is  brought  the  debt  is  gone  from  all  others, 
it  belongs  wholly  and  only  to  the  one  who  has  monopolized 
it,  so  that  payment  of  the  penalty  to  another  would  be  no 
defence. 

In  an  action  of  this  kind  the  unpaid  stock  belongs  to  every 
creditor  who  can  attach  it.  It  is  a claim  to  be  competed 
for,  and  nothing  will  stop  that  competition  but  payment, 
and  payment  as  it  seems  to  me  to  any  one  the  stockholder 
may  prefer  among  the  claimants. 

It  is  enough  to  say  here  the  plea  of  other  actions  pending 
is  an  idle  defence,  and  it  was  rightly  disallowed. 

I refuse  the  summons. 


Summons  refused. 
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Habeas  Corpus — Setting  aside  conviction — 32  cC-  33  Vic.  ch.  28,  D.  ; 36  Vic.  cli. 

48,  sec.  308,  0. 

The  prisoner  had  been  convicted  by  one  justice  of  the  peace  of  being  a 
vagrant  under  32-33  Vic.  ch.  28,  D.,  which  requires  the  conviction  to  be 
“ before  any  stipendiary  or  police  magistrate,  mayor,  or  wardeu,  or  any 
two  justices  of  the  peace.” 

Held,  that  the  conviction  was  bad,  as  it  did  not  appear  that  the  justice 
was  a police  magistrate. 

Quaere,  whether  the  conviction  would  have  been  good  if  it  had  appeared  in 
the  warrant  that  he  was  acting  for  the  police  magistrate  under  36  Vic. 
ch.  48,  sec.  308,  0.,  or  whether  two  justices  would  not  have  been  required. 

[December  10,  1876. — Wilson , J.] 


A.  writ  of  habeas  corpus  had  issued  out  of  the  Common 
Pleas  by  order  of  Wiison,  J.,  directed  to  William  S.  Prince, 
the  warden  or  officer  in  charge  of  the  Central  Prison, 
requiring  him  to  bring  up  the  body  of  Edward  Clancey  now 
in  his  custody. 

On  the  application  for  the  writ,  the  following  papers 
were  filed  : — A copy  of  the  warrant  of  commitment, certified 
under  the  hand  of  Mr.  Prince ; an  affidavit  verifying  Mr. 
Prince’s  signature  ; and  an  affidavit  made  by  Mr.  McMahon, 
attorney  for  the  prisoner,  stating  that  the  prisoner  had 
been  tried  and  convicted  by  one  McKenzie  Bowell,  justice 
of  the  peace  for  the  County  of  Hastings  : that  no  other 
justice  of  the  peace  had  sat  on  the  case  with  him  ; and  that 
the  conviction  had  taken  place  in  the  Town  of  Belleville  ; 
also,  that  no  formal  conviction  had  been  drawn  up  and 
signed,  but  a memorandum  thereof  had  been  made  and 
signed  at  the  foot  of  the . evidence  taken. 

The  warrant  of  commitment  was  as  follows  : — 


Dominion  of  Canada, 
Province  of  Ontario, 


To  all  or  any  of  the  constables 
or  other  peace  officers  in  the 

„ , County  of  Hastings,  and  to  the 

County  of  Hastings,  [keeper  of  the  common  gaol  of  the 
To  Wit : County  of  Hastings,  at  Belleville, 

J in  the  said  County  of  Hastings. 
Whereas — Edward  Clancey  was  this  day  charged  before 
me,  McKenzie  Bowell,  magistrate  of  the  Town  of  Belleville, 
and  one  of  Her  Majesty’s  justices  of  the  peace  in  and  for 
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the  said  County  of  Hastings,  on  the  oath  of  constable 
Stolmer  and  others,  for  that  Edward  Clancey  was  this  day  a 
common  vagrant  within  the  limits  of  the  Town  of  Belleville  ; 
and  for  this,  his  said  offence,  I adjudge  him  to  be  guilty  of 
the  same,  and  sentence  him  to  be  imprisoned  in  the  common 
gaol  of  the  County  of  Hastings  for  the  space  of  six  months,, 
there  to  be  kept  at  hard  labour. 

These  are  therefore  to  command  you,  the  said  constables 
or  peace  officers,  or  any  of  you,  to  take  the  said  Edward 
Clancey,  and  safely  him  convey  to  the  common  gaol  at 
Belleville  aforesaid,  and  there  deliver  him  to  the  keeper 
thereof,  together  with  this  precept. 

And  I do  hereby  command  you,  the  said  keeper  of  the 
said  common  gaol,  to  receive  the  said  Edward  Clancey  into 
your  custody  in  the  said  common  gaol,  and  there  safely 
keep  him  for  the  space  of  six  months  at  hard  labour. 

Given  under  my  hand  and  seal  this  second  day  of 
November,  in  the  year  of  our  Lord  1876,  at 
Belleville,  in  the  County  of  Hastings  aforesaid. 

(Signed)  McKenzie  Bowell. 

J.  B.  Clarke  asked  leave  to  file  the  writ  of  habeas  corpus 
and  the  return  thereon  endorsed, and  moved  for  the  discharge 
of  the  prisoner,  on  the  ground  that  it  appeared  on  the  face 
of  the  warrant  of  commitment  that  the  prisoner  had  been 
convicted  by  one  justice  of  the  peace  of  being  a vagrant  'r 
that  the  conviction  was  under  32-33  Vic.  ch.  28,  D. ; and 
that  under  the  Act  the  convicting  magistrate  has  no  juris- 
diction, as  it  requires  the  conviction  to  be  before  any 
stipendiary  or  police  magistrate,  mayor,  warden,  or  any 
two  justices  of  the  peace  ; and  therefore  the  conviction, 
being  before  one  justice  of  the  peace  only,  was  bad. 

Mr.  Capreol,  for  the  Attorney-General,  asked  an  enlarge- 
ment to  allow  him  to  put  in  an  affidavit  shewing  that  Mr. 
Bowell,  the  committing  magistrate,  was  sitting  for  and  at 
the  request  of  Mr.  A.  Diamond,  the  police  magistrate  for 
the  Town  of  Belleville,  during  his  absence ; and  that  while 
so  acting  for  Mr.  Diamond  he  convicted  the  prisoner. 

Mr.  Clarke  objected  that  the  facts  proposed  to  be  shewn 
would  not  support  the  conviction,  as  the  statute  36  Vic* 
ch.  48,  sec.  308,  0.,  authorizing  other  justices  of  the  peace  to 
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act  for  a police  magistrate  in  the  case  of  his  illness  or 
absence,  or  at  his  request,  did  not  confer  on  the  justice  so 
acting  the  same  jurisdiction  as  a police  magistrate  has,  hut 
that  he  had  only  the  same  jurisdiction  as  a justice  of  the 
peace  has  in  a municipality  wherein  no  police  magistrate 
has  been  appointed ; and  that  under  such  circumstances 
the  conviction  would  have  to  be  before  two  justices  of  the 
peace. 

Wilson,  J. — The  warrant  of  commitment  shews  that 
the  defendant  was  charged  before  Mr.  McKenzie  Bo  well, 
magistrate  of  the  Town  of  Belleville,  one  of  Her 
Majesty’s  justices  of  the  peace  in  and  for  the  County  of 
Hastings,  with  being  a common  vagrant  within  the  limits 
of  the  town  of  Belleville  ; and  that  for  his  said  offence  the 
said  justice  adjudged  him  to  be  guilty,  and  sentenced 
him  to  be  imprisoned  in  the  common  gaol  of  the  County 
of  Hastings  for  six  months  at  hard  labour.  The  warrant 
was  executed  in  Belleville. 

The  objection  taken  to  the  warrant  is,  that  the  Vagrant 
Act  32  & 33  Vic.,  ch.  28,  IX.  under  which  the  defendant 
was  charged  and  sentenced,  requires  the  conviction  to 
be  "before  any  stipendiary  or  police  magistrate,  mayor, 
or  warden,  or  any  two  justices  of  the  peace,”  while  the 
charge  and  conviction  were  before  one  justice  of  the 
peace  only. 

If  there  is  a police  magistrate  for  a town  or  city,  “ no 
other  justice  of  the  peace  shall  admit  to  bail,  or  discharge 
a prisoner,  or  adjudicate  upon,  or  otherwise  act  in  any 
case”  for  such  city  or  town,  “ except  in  the  case  of  the 
illness,  absence,  or  at  the  request  of  the  police  magistrate”  : 
3G  Vic.,  ch.  48,  sec.  308,  0. 

If  there  is  no  police  magistrate  for  a town  or  city,  then 
another  justice  of  the  peace  may  act  as  a consequence. 
But  that  leaves  the  general  law  in  force  that  in  certain  cases 
in  which  the  police  magistrate,  when  there  is  one,  may  act 
alone,  two  justices  must  act  when  there  is  not  a police 
magistrate. 
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And  here  only  one  justice  has  acted,  and  he  is  not  shewn 
to  be  a police  magistrate,  and  it  is  not  suggested  he  is,  and 
as  a fact  he  is  not. 

But  it  was  suggested  that  there  may  be  a police  magis- 
trate for  Belleville,  and  that  the  convicting  justice  here  may 
have  acted  for  him  by  reason  “ of  the  illness,  absence,  or 
at  the  request  of  the  police  magistrate.”  That  I cannot 
say  anything  of,  and  know  nothing  judicially  about. 

As  a fact,  I think  there  is  a police  magistrate  for  Belleville. 

If  there  is  such  an  officer  for  Belleville, then, in  my  opinion, 
it  should  appear  the  person  acting  as  such  is  the  police 
magistrate  himself,  or  that  he  is  acting  for  the  police  magis- 
trate by  reason  of  his  illness  or  absence,  or  at  his  request. 

It  is  that  which  confers  authority  upon  the  justice  to 
act  in  the  stead  of  the  police  magistrate. 

It  may  be  a question,  too,  if  the  police  magistrate 
request  another  to  act  for  him,  or  in  case  of  his  absence  or 
illness  another  do  act,  and  the  fact  of  such  illness,  absence,, 
or  request  duly  appeared,  whether  there  should  not  still  bo 
two  justices  to  act  in  a case  where  two  justices  are  required 
by  the  express  provisions  of  a statute  to  act. 

I think  the  present  detainer  is  unlawful,  and  that  nothing 
can  be  done  to  cure  it. 

I must  therefore  order  the  defendant  to  be  discharged. 


Conviction  quashed .. 
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Verdict  subject  to  award — Interest. 

When  a verdict  is  given  subject  to  an  award,  the  29-30  Vic.  cb.  42  sec.  2, 
does  not  authorize  the  charging  of  interest  on  the  sum  awarded  from  the 
time  of  taking  the  verdict. 

[Chambers,  December  30,  1876—  Wi'son,  J.] 

Iii  this  case  a verdict  was  rendered  at  the  Spring  Assizes 
for  the  County  of  Kent  for  $3,500,  subject  to  be  increased 
or  reduced  by  an  award  to  be  made  in  pursuance  of  sec 
160  of  the  C.  L.  P.  Act.  The  award  was  made  for 
$10,580.90,  on  the  12th  October  following,  and  the  verdict 
directed  to  be  increased  to  that  sum.  Upon  entering  judg- 
ment the  plaintiff  claimed  interest  on  that  portion  of  the 
verdict  upon  which  he  was  entitled  to  interest  from  the 
15tli  March,  the  date  of  the  reference,  upon  the  ground 
that  the  award  related  back  to  the  date  of  the  verdict,  and 
was  in  law  then  rendered.  The  Master  decided  that  interest 
could  only  be  charged  from  the  date  of  the  award,  not 
that  of  the  verdict.  From  this  ruling  the  plaintiff*  appealed. 

H.  J.  Scott , for  the  appeal. 

M.  C.  Cameron,  Q.  C.,  contra. 

Wilson,  J. — By  29  & 30  Vie.  ch.  42,  sec.  2,  it  is  enacted 
that  “ in  any  suit  or  action  in  which  any  verdict  is  ren- 
dered for  any  debt  or  sum  certain,  on  any  account,  debt, 
or  promises,  such  verdict  shall  bear  interest  at  6 per  cent, 
from  the  time  of  rendering  such  verdict,  if  judgment  is 
afterwards  entered  in  favour  of  the  party  or  person  who 
obtained  such  verdict,  notwithstanding  the  entry  of  judg- 
ment upon  such  verdict  has  been  suspended  by  the  opera- 
tion of  any  rule  or  order  of  Court,  which  may  be  made  in. 
such  suit  or  action,  and  in  all  cases  damages  shall  be  assessed 
only  up  to  the  day  of  the  verdict.” 

The  verdict  was  taken  formally  for  the  plaintiff,  and 
the  damages  were  assessed  at  $3,500  on  the  15th  of  March, 
1875,  subject  to  a reference. 

The  arbitrator  was  to  determine,  1.  What  damages,  if 
any,  the  plaintiff  is  entitled  to  for  delays  caused  by  the 
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defendants  in  the  building  of  the  vessels ; 2.  Whether,  by 
any  detentions  or  variations  in  the  construction  of  one  of 
the  vessels,  making  it  different  from  what  the  defendants 
are  entitled  to  under  the  contract,  the  builders  were  put 
to  any,  and  if  so  to  what,  expense  more  than  they  would 
have  incurred  if  the  vessel  had  been  built  in  strict  con- 
formity with  the  terms  of  the  contract  in  everything  except 
time ; 3.  What  sum,  if  any,  the  plaintiff*  is  entitled  to  for 
extras  supplied  by  the  builder  in  the  building  of  the  ves- 
sels beyond  what  the  contract  requires. 

The  arbitrator  had  power  to  reduce  or  increase  the  verdict. 

The  arbitrator  did  not  make  his  award  for  several . 
months  after  the  date  of  reference ; and  the  question  now 
is,  when  by  the  award  the  verdict  is  increased  from  $3,500 
to  a very  much  larger  sum,  whether  the  plaintiff  is  entitled 
to  get  interest  upon  his  verdict  from  the  15th  of  March, 
although  that  verdict  was  not  finally  rendered  until  about 
October  afterwards  ? 

I think  he  is  not.  The  time  of  rendering  it  within  the 
meaning  of  the  Statute,  is  the  time  when  the  amount  for 
which  it  is  to  stand  has  been  determined.  It  is  then  a 
debt  or  sum  certain. 

It  is  true  all  that  the  arbitrator  does  has  relation  back  to 
the  time  of  the  verdict,  when  it  was  formally  taken  at 
Nisi  Prius,  and  that  he  could  not  properly  allow  interest 
after  that  date.  But  that  will  not,  in  my  opinion,  alter  the 
fact  that  the  substantial  rendering  of  the  verdict  is  at  the 
time  the  award  is  made;  and  if  interest  cannot  be  given 
for  the  intervening  time,  it  is  a consequence  of  the  Statute 
not  being  applicable  to  such  a case,  or  of  the  parties  not 
providing  for  it  in  the  reference. 

I have  looked  into  several  cases  to  guide  me  in  forming 
an  opinion. 

I refer  more  chiefly  to  Keene  v.  Deeble,  3 B.  & C.  491 ; 
Taylor  v.  Gregory , 2 B.  & Ad.  774 ; Taylor  v.  Shuttle- 
worth,  6 B.  N.  C.  277 ; Cromer  v.  Churt,  15  M.  & W.  310, 
for  opinions  and  statements  to  be  found  in  them.  The  case 
of  Heathcott  v.  Wing,  11  Ex.  355,  is  very  applicable.  I 
cannot  interfere  in  the  matter. 
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Interim  alimony. 

'On  an  application  for  interim  alimony  the  merits  cannot  be  discussed.  The 
order  is  made,  as  a matter  of  course,  on  an  allegation  of  the  marriage, 
and  the  admission  thereof  by  the  defendant. 

[Sept.  9,  1876. — The  Referee  ; Sept.  26,  1876  — Proudfoot,  V.C.] 

W.  G.  P.  Cassels  moved  for  an  order  for  interim  alimony. 
Maclennan , Q.  C.,  contra,  objected  that  as  the  plaintiff 
was  in  contempt  for  non-compliance  with  an  order  of  the 
Court  of  Chancery,  and  also  in  a matter  in  the  Common 
Pleas,  she  could  not  be  heard.  The  objection  being  over- 
ruled, he  asked  an  enlargement  for  the  purpose  of  examining 
the  plaintiff,  which  was  granted. 

In  the  month  of  September,  Cassels  renewed  the  motion. 
Maclennan,  Q.  C.  The  plaintiff  is  in  contempt,  and 
cannot  be  heard.  He  read  orders  made  in  April  and  July, 
1872,  in  a suit  of  Keith  v.  Lynch.  The  order  of  July 
declares  her  to  be  in  contempt,  and  directs  her  imprisonment. 
The  plaintiff  in  her  examination  has  admitted  facts  which, 
when  proved  at  the  hearing,  will  disentitle  her  to  the  relief 
sought ; and  on  reading  the  examination  with  the  bill,  it 
will  be  readily  seen  that  it  is  demurrable. 

Cassels  objected  to  the  depositions  being  read. 
Maclennan,  Q.  C.,  argued  that  he  had  a right  to  read, 
them  as  part  of  the  bill,  and  in  support  of  his  contention 
cited  Mathers  v.  Short,  14  Gr.  254 ; Proctor  v.  Grant,  9 
Or.  224  ; Edivards  v.  Edwards,  20  Gr.  392.  The  object  of 
the  general  order  of  the  Court  in  enacting  that  interim 
alimony  should  not  be  obtained  till  after  the  time  for 
answering  had  expired,  must  have  been  to  enable  the  Court 
to  see  what  the  real  truth  of  the  allegation  in  the  bill  was. 

G — VOL.  VII  P.  R. 


42 


CHANCERY  CHAMBERS. 


It  has  been  shewn  by  her  own  deposition  that  she  has  been 
travelling  about  the  continent,  has  had  the  children  with 
her,  and  therefore  must  have  means  of  support. 

C 'assets  in  reply.  It  has  been  frequently  decided  that,, 
upon  an  application  for  interim  alimony,  the  merits  cannot 
be  gone  into  : Peterson  v.  Peterson , G P.  R.,  150.  The  allega- 
tion of  marriage  and  its  admission  is  sufficient  to  entitle 
the  plaintiff  to  interim  alimony.  The  cases  cited  do  not 
shew  that  the  depositions  form  part  of  the  bill,  but  merely 
that  they  may  be  read  at  the  hearing  of  the  cause.  By 
Lord  Bacon’s  order,  it  is  only  when  a party  has  beeen  out- 
lawed that  he  is  deprived  of  all  civil  rights,  and  not  in 
ordinary  cases  of  contempt  : Smith  v.  Smith , 6 P.  R.  51. 

Mr.  Stephens. — This  application  was  rested  on  two 
grounds  : 1st.  That  the  plaintiff,  being  in  contempt  for 
disobedience  of  an  order  of  Court  in  another  cause  between 
the  same  parties,  is  precluded  from  making  this  motion,  or 
from  taking  any  other  step  in  this  cause.  In  the  cases  to 
which  I was  referred,  the  contempts  arose  in  the  same 
causes  in  which  the  motion  was  made,  and  even  these  shew 
that  where  the  practice  of  the  Court  requires  certain  steps 
to  be  taken  within  a limited  time,  a party,  although  in 
contempt,  may  take  those  steps.  No  case  of  ordinary 
contempt , such  as  this,  was  cited,  where  the  disability  was 
held  to  extend  to  proceedings  in  other  causes  than  those 
in  which  the  contempt  arose,  and  I do  not  think  it  is  for 
me,  in  the  absence  of  authority,  to  extend  the  disability 
further  than  the  cases  cited  warrant. 

The  second  point  urged  by  counsel  for  the  defendant  is, 
that  the  plaintiff  in  her  examination  has  admitted  facts 
which,  when  proved  at  the  hearing,  will  disentitle  her  to 
the  relief  sought : that  her  examination  may  be  read  as 
part  of  her  bill : that  if  incorporated  with  the  bill,  it  would 
be  demurrable  ; and  that  in  such  a case  no  order  for  interim 
alimony  would  be  made. 

If  the  facts  appearing  on  this  examination  had  been  fully 
set  out  in  the  bill,  and  the  defendant,  instead  of  taking  the 
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opinion  of  the  Court  on  demurrer,  had  chosen  to  answer,  I 
very  much  doubt  whether  he  could  indirectly  get  the  benefit 
of  a demurrer  on  an  interlocutory  application  of  this  kind; 
hut  however  this  may  be,  the  bill  as  filed  is  admitted  to 
make  a primd  facie  case  for  alimony,  and  the  cases  do  not, 
in  my  opinion,  decide  that  the  examination  can  be  incor- 
porated with,  and  read  as  part  and  parcel  of  the  bill ; but 
only  that  it  may  be  given  in  evidence  by  the  defendant  if 
he  chooses.  The  plaintiff  has  not  made  it  part  of  her  case  ; 
she  cannot  put  it  in  evidence  at  the  hearing  if  she  would  ; 
she  may  be  able  to  prove  her  case  by  other  evidence,  and 
may  decline  to  offer  herself  as  a witness,  and  thus  avoid  the 
bringing  out  of  these  facts  on  cross-examination.  In  this 
case  the  examination  could  only  be  given  in  evidence  by 
the  defendant  as  part  of  his  defence. 

I do  not  see  how  I can  consider  this  examination  without 
going  into  the  merits  of  the  case,  which  it  is  admitted  on 
both  sides  I cannot  do  on  this  application.  I can  see  no 
difference  in  principle  between  copsidering  an  uncontra- 
dicted affidavit  alleging  adultery  on  the  part  of  a plaintiff, 
and  considering  this  examination  extracted  by  compulsion 
at  the  instance  of  the  defendant  for  the  purpose  of  being 
used  as  part  of  his  defence. 

The  distinction,  if  there  be  any,  is  so  nice  that,  until 
guided  by  higher  authority,  I do  not  feel  at  liberty  to 
decide  that  the  one  may  be  considered,  while  the  other 
may  not. 

The  hardship  to  the  defendant  if  he  succeeds,  is  no 
greater  than  in  any  other  suit  for  alimony,  where  the  plaintiff 
fails  at  the  hearing. 

I think  the  order  must  go. 

O 


From  this  decision  the  defendant  appealed,  and  the 
appeal  came  on  to  be  heard  on  the  27th  of  September,, 
before  Proudfoot,  V.  C. 


Maclennan , Q,  C.,  for  the  appellant. 
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W.  G.  P.  Cassels,  contra. 

Proudfoot,  Y.  C. — -In  bills  for  alimony  it  is  merely 
necessary  to  allege  the  marriage,  and  if  this  is  admitted  by 
the  defendant,  the  order  for  interim  alimony  must  be  made 
as  a matter  of  course. 

Her  right  to  alimony  cannot  be  discussed  upon  the 
application  for  interim  alimony. 

The  appeal  is  dismissed,  with  costs. 

Appeal  dismissed. 


Pruyn  y.  Soby. 

Married  woman — Next  friend. 

Held,  that  a married  woman  must  sue  by  her  next  friend,  where  it  does  not 
appear  on  the  face  of  a bill  (filed  by  her  that  the  property  in  question  is 
her  separate  property. 

Held  also,  that  a motion  to  stay  proceedings  until  a next  friend  is  appointed, 
was  properly  made  in  Chambers,  and  that  defendant  need  not  demur  to 
the  bill. 

[September  28,  1876. — The  Referee.'] 

Hoyles  moved  a notice  for  a stay  of  proceedings  until  a 
next  friend  had  been  appointed  for  one  of  the  plaintiffs, 
who  was  a married  woman.  It  did  not  appear  on  the  face 
of  the  bill  that  the  property  in  question  in  which  she  was 
interested  was  her  separate  estate.  He  cited  Redmond  v. 
Brownscombe,  6 P.  R.  84. 

Ewart , contra,  contended  that  if  it  did  not  appear  on  the 
face  of  the  bill  that  the  property  was  the  separate  estate 
of  the  married  woman,  it  was  demurrable,  and  that  the 
proper  course  was,  for  the  defendant  to  file  a demurrer.  It 
was  a matter  of  law  to  be  argued,  and  should  come  before 
the  Court  for  decision,  and  could  not  be  summarily  disposed 
of  in  Chambers. 

Hoyles , in  reply,  as  to  the  objection  that  the  motion 
should  not  be  made  in  Chambers,  cited  McPherson  v.  1 Mc- 
Cabe, 1 Chy.  Ch.  250. 
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Mr.  Stephens  held  that  a next  friend  must  he  appointed, 
but  allowed  the  bill  to  be  amended  by  making  a co-plaintiff 
her  next  friend. 

Costs  to  be  costs  in  the  cause  to  the  defendant  moving. 

Order  accordingly . 


Pringle  v.  Macdonald. 

Setting  aside  note  p.  c. — Irregidar  affidavit  of  service. 

Held , that  a plaintiff  filing  an  irregular  affidavit  of  service  on  noting  a 
defendant  pro  confesso,  is  responsible  for  the  consequences,  and  the  note 
pro  confesso  was  set  aside. 

[September  30,  1876. — The  Referee .] 

Hoyles  moved  on  notice  for  an  order  setting  aside  a 
note  pro  confesso , on  the  following  grounds  : 1.  That  the 
affidavit  of  service  states  that  the  bill  was  served  the  11th 
June, — a Sunday.  2.  That  the  year  in  which  the  service 
was  effected,  is  not  stated.  3.  That  there  was  an  oblitera- 
tion in  the  jurat  of  the  affidavit,  and  4.  That  inasmuch  as 
the  defendant  swears  he  was  served  on  the  15th  June,  the 
note  was  premature,  time  having  been  computed  by  the 
plaintiff  from  the  11th  June.  He  also  produced  an  answer 
shewing  a good  defence  on  the  merits.  As  to  service  on 
Sunday  being  void,  he  cited  DanielVs  Pr.,  402 ; Broom's 
Maxims,  22;  Taylor  v.  Phillips.  3 East  155.  As  to  the 
affidavit  not  stating  the  year  in  which  service  was  effected  : 
Mclleham  v.  Smith , 8 D.  & E.  86.  As  to  the  erasure  in  the 
affidavit  not.  being  initialed : Gordon  v.  Johnson,  2 Chy. 
Ch.  210 ; McMartin  v.  Dartnell,  2 Chy.  Ch.  322;  Crippen  v. 
Ogilvy,  2 Chy.  Ch.  304. 

Arnoldi  contra.  It  must  be  presumed  that  the  officer  in 
noting  the  bill  did  so  upon  proper  and  sufficient  evidence. 
As  this  motion  was  not  served  till  the  20th  September,  the 
defendant  is  not  entitled  to  costs,  even  if  the  order  is  made 
as  asked  ; order  277. 
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Hoyles,  in  reply.  The  noting  of  a bill  by  a deputy 
registrar  is  merely  a ministerial  act : Water  ous  v.  Fanan, 
6 P.  R.  31. 

Mr.  Stephens. — It  was  admitted  on  both  sides  in  argu- 
ment that  the  bill  was  not  served  on  a Sunday ; but  I 
cannot  determine  on  the  contradictory  evidence  whether  it 
was  served  on  the  10th  or  15th  of  June.  I cannot,  there- 
fore, give  costs  of  the  motion  to  the  defendant,  because  it 
has  not  clearly  been  proved  that  the  note  pro  confesso  was 
entered  too  soon. 

I do  not  give  the  plaintiff  costs,  because  there  are  serious 
defects  apparent  in  the  affidavit  of  service,  for  the  filing  of 
which  with  such  defects  he  is  responsible.  The  answer 
shews  merits. 

I therefore  set  aside  the  note  pro  confesso. 

Order  accordingly. 


Campbell  v.  McArthur  et  al. 

Affidavit  on  production-^-Reasonable  suspicion. 

The  defendant’s  solicitor  admitted  that  several  material  documents  not  men- 
tioned in  his  client’s  affidavit  on  production,  had  been  discovered  after 
the  affidavit  was  made. 

Held , that  defendant  must  make  a further  affidavit 

Semble,  that  a party  may  be  examined  on  his  affidavit  on  production. 

[October  2,  1876. — The  Referee . ] 
[October,  18,  1876, — The  Chancellor .] 

In  this  case  the  plaintiff  obtained  an  order  to  produce 
against  all  the  defendants.  Sometime  after  the  defendant 
Barrett  had  filed  his  affidavit  on  production  his  solicitor  ad- 
mitted to  the  plaintiff’s  solicitor,  that  after  the  affidavit 
was  filed,  several  documents  relating  to  the  matters  in 
question  had  been  discovered  which  were  not  mentioned 
in  the  affidavit.  The  plaintiff’s  solicitor  thereupon  wrote 
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to  Barrett’s  solicitor  requesting  that  a further  affidavit 
should  be  tiled,  and  although  he  received  an  answer  from 
him  corroborative  of  the  facts  as  stated,  no  affidavit  was 
filed. 

Ewart , moved  for  an  order  for  a further  affidavit  on  pro- 
duction by  the  said  defendant,  and  in  support  of  the  motion 
wished  to  read  an  affidavit  of  the  plaintiff’s  solicitor  to  the 
above  effect. 

Arnoldi,  contra,  contended  that  nothing  but  an  admis- 
sion by  the  defendant  could  be  used  on  such  an  application. 
He  cited  Wright  v.  Pitt,  L.  R.  3 Chy.  809;  Alcock  v.  Gill , 
21  L.  T.  N.  S.  705  ; Brown  v.  Capron , 6 P.  R.  203. 

Ewart,  in  reply.  The  principle  is,  that  an  affidavit  can- 
not be  read  to  contradict  the  affidavit  on  production.  In 
this  case  the  affidavit  merely  verifies  the  admission  of  the 
■defendant’s  solicitor.  He  cited  Saull  v.  Broivne,  L.  R.  17 
Eq.  402. 

Mr.  Stephens. — In  Noel  v.  Noel,  1 DeG.  J.  & S.  468, it  was 
held  that  where  enough  appears  to  raise  reasonable  suspi- 
cion that  a party  has  other  documents  a further  affidavit 
will  be  ordered. 

But  in  the  cases  of  Wright  v.  Pitt,  L.  R.  3 Chy.  809,  and 
Alcock  v.  Gill,  21  L.  T.  N.  S.  705,  after  comments  on  the  use 
of  the  unfortunate  phrase  “ reasonable  suspicion,”  it  was 
held,  that  the  suspicion  must  be  founded  on  the  pleadings 
and  affidavit,  and  in  the  latter  case,  although  the  secre- 
tary of  the  company,  who  was  the  proper  officer  to  make, 
and  who  did  make,  the  affidavit  on  production,  on  an  ex 
parte  examination  under  oath  afterwards  admitted  the 
possession  of  other  documents  not  mentioned  in  his  affi- 
davit, it  was  held  that  this  examination  could  not  be  read 
— that  it  would  in  effect  be  a cross-examination  on  his  affi- 
davit, and  that  the  admission  must  appear  on  the  face  of 
the  pleadings  and  affidavit  by  way  of  discovery. 

The  case  of  Saull  v.  Browne,  L.  R.  17  Eq.  402,  does  not 
overrule  these  cases,  but  in  fact  re-affirms  the  doctrine  that 
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the  admissions  relied  on  must  be  in  the  pleadings  and 
affidavit,  although  it  decides  that  the  admissions  need 
not  in  express  terms  admit  the  existence  of  documents. 

In  Brown  v.  Capron,  6 P.  P.  203,  the  application  was,, 
for  the  plaintiff,  a married  woman,  to  file  a better  affidavit. 
The  admission  was,  as  in  the  present  case,  by  the  plaintiff’s 
solicitor,  and  also  by  her  husband.  The  documents,  it  is 
true,  were  not  in  the  actual  possession  of  the  wife,  but 
were  stated  to  be  held  by  the  husband  in  the  interest  and 
for  the  benefit  of  the  plaintiff*  and  were  intended  to  be 
used  at  the  trial.  The  decision  does  not  appear  to  have 
turned  upon  this  point,  but  the  learned  Referee  held, 
following  the  above  case,  that  the  application  for  a better 
affidavit  must  be  supported  b y proof  of  admissions  under 
oath  by  the  party  against  whom  the  application  is  made,, 
&c.,  and  because  such  admissions  were  not  shewn,  the 
branch  of  the  application  asking  for  a better  affidavit 
from  the  plaintiff  was  discharged. 

However  great  the  hardship  may  be,  where,  as  in  this 
case,  documents  evidently  do  exist  which  were  omitted  by 
mistake  from  the  affidavit  on  production,  I think  I am 
concluded  on  this  application  by  the  above  decision,  and 
those  on  which  it  is  founded,  and  the  order  must  be  re- 
fused. 


The  plaintiff  appealed  from  this  order. 

Ewart , for  the  plaintiff.  It  has  been  held  that  a party 
cannot  cross-examine  upon  an  affidavit  on  production  : 
Manby  v.  Bewicke , 8 DeG.  M.  & G.  470  ; Paxton  v.  Jones » 
6 P.  R.  135 ; and  unless  an  admission  can  be  acted  upon,  a 
party  who  has  made  an  admittedly  defective  affidavit  can 
retain  documents  which  ought  to  be  produced.  We  are 
taking  the  only  possible  course  (unless  perhaps  by  an 
amendment  of  the  bill),  and  if  we  fail  will  be  helpless.  It 
was  held,  in  Richards  v.  Watkins,  6 Jur.  N.  S.  168,  and 
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Willett  v.  Thistleton,  1 N.  R.  42,  that  a defendant  may  be 
ordered  to  make  a further  affidavit  upon  the  mere  state- 
ment of  the  plaintiff  that  there  were  certain  avowed  other 
documents.  In  Noel  v.  Noel , 1 DeG.  J.  & S.  468,  Turner,  L. 
J.,  says  : “ If,  after  an  affidavit  has  been  made,  the  Court 
sees  anything  to  raise  a reasonable  suspicion  that  the  de- 
fendant has  in  his  possession  other  documents  relating  to 
the  matters  in  question,  I think  it  may  require  him  to 
make  another  affidavit.”  In  Wright  v.  Pitt,  L.  R.  3 Chy. 
809,  Sir  C.  J.  Sewyn,  L.  J.,  says  that  the  expression 
“ reasonable  suspicion,”  used  in  Noel  v.  Noel,  must  be 
founded  on  the  pleadings  and  “ affidavits.”  The  last  word 
being  in  the  plural  cannot  be  confined  to  the  affidavit  on 
production. 

Arnoldi,  contra.  The  plaintiff  is  not  remediless,  as  he 
can  cross-examine  upon  the  answer  and  incidentally  ask 
as  to  the  documents.  [Spjragge,  C. — There  may  be  nothing 
in  the  answer  he  wants  to  cross-examine  upon,  and  why 
put  the  party  to  such  a roundabout  course  ?]  The  cases 
referred  to  shew  that  nothing  can  be  looked  at  but  the 
answer  and  affidavit,  and  the  practice  can  only  be  changed 
by  a general  order. 

Ewart,  in  reply.  The  only  case  where  the  question  of 
an  admission  came  up  was,  in  Alcoch  v.  Gill,  21  L.  T..N.  S. 
705,  and  the  point  was  not  decided,  as  it  was  held  there 
was  no  admission. 

Spragge,  C. — After  considering  the  matters,  gave 
judgment,  stating  that  on  a review  of  the  cases  cited  and 
one  other  case,  he  had  come  to  the  conclusion  that  it  was 
open  to  the  Judge  on  an  application  of  this  sort  to  infer 
from  matters  outside  the  pleadings  and  affidavit  on  pro- 
duction in  the  cause,  that  the  party  against  whom  the  ap- 
plication was  made  had,  or  ought  to  have,  documents  in  his 
custody  which  had  not  been  produced  ; and  under  the  cir- 
cumstances of  this  particular  case,  he  felt  fully  justified  in 
inferring  from  the  letter  of  Barrett’s  solicitor,  and  the  con- 
versations with  the  same  solicitor,  proved  by  the  affidavit 
7 — VOL  VIT.  P.  R. 
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of  Mr.  Macdonald,  that  Barrett  had  documents  in  his  cus- 
tody, that  were  not  mentioned  or  referred  to  in  the  affi- 
davit on  production  filed  by  him  ; and  he  thought  it 
would  be  a gross  injustice  to  the  plaintiff  to  allow  these 
documents  to  be  withheld.  Some  of  the  cases  were  cer- 
tainly strong  the  other  way,  but  the  contrary  rule  seemed 
to  him  to.  be  one,  that  in  the  present  state  of  the  practice  it 
would  be  inexpedient  to  act  on.  It  seemed  to  him  further 
that  there  was  no  valid  reason  why  a party  might  not  be 
examined  upon  his  affidavit  as  to  documents,  in  the  same 
way  as  upon  his  answer. 

He  felt  that  there  was  no  other  course  open  to  him  than 
to  reverse  the  Referee’s  order,  with  costs. 


Hooper  v.  Maitland. 

Married  woman — Next  friend — Separate  property — 35  Vic.  ch.  16,  sec.  9,  O. 

A married  woman  brought  a suit  in  her  own  name  to  recover  lands  which 
she  alleged  the  defendant  held  as  trustee  for  her. 

Held , her  separate  property,  so  as  to  enable  her  to  sue  without  a next 
friend,  under  35  Vic.  ch.  16,  sec.  9,  0. 

[October  6,  1876. — The  Referee .] 

This  was  a motion  by  defendant  that  the  plaintiff  should, 
within  a time  to  be  limited  by  order,  procure  a next  friend 
in  the  cause  to  sue  on  her  behalf,  or  give  security  to  defen- 
dant for  costs,  or  that  the  bill  should  be  dismissed. 

The  bill  was  filed  by  Elizabeth  Hooper,  against  Margaret 
Maitland,  and  set  forth  that  by  a conveyance  dated  11th 
September,  1875,  H.  J.  & F.  Putney  conveyed  the  lands 
described  to  the  defendant : that  the  consideration  therefor 
was  wholly  paid  by  the  plaintiff  out  of  her  own  moneys : 
and  that  the  lands  were  purchased  by  and  for  the  plaintiff: 
that  the  plaintiff  thought  it  would  be  to  her  interest  to 
take  the  conveyance  in  the  name  of  some  third  person,  and 
selected  the  defendant,  who  is  the  plaintiff’s  mother  : that 
the  plaintiff  and  her  husband  went  into  possession  : that  the 
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plaintiff  being  desirous  of  having  the  lands  in  her  own  name, 
tendered  a deed  to  be  executed  by  the  defendant  to  herself  ; 
but  that  the  defendant  refused  to  execute  it,  claiming  to  be 
entitled  to  the  land  for  her  own  use  and  benefit.  The 
plaintiff  prayed  that  the  defendant  might  be  ordered  to 
convey  the  same  to  her. 

A.  Howell  for  defendant.  A distinction  is  to  be  taken 
between  the  statutory  separate  property  and  equitable, 
separate  property  of  a married  woman.  The  plaintiff’s 
case  is,  that  the  defendant  holds  the  legal  title  as  trustee 
for  her.  The  interest  which  the  plaintiff  has,  if  any,  is  not 
such  separate  property  as  will  enable  her  to  sue  without  a 
next  friend  under  35  Yic.  ch.  16,  0.  He  cited  Redman  v. 
Broivnscombe,  6 P.  R.  84 ; McPherson  v.  McCabe,  1 Chy. 
Ch.  250 ; Blackburn  v.  McKinlay,  3 Chy.  Ch.  65  ; Re 
Hilliker,  3 Chy.  Ch.  72  ; Picard  v.  Rime,  L.  R.  5 Ch.  App. 
275  ; Griffith's  Married  Womans  Property  Act,  43. 

H.  Cassels,  {Blake,  Kerr,  & Boyd)  contra.  All  the  cases 
cited  were  decided  before  the  Act,  except  Redman  v. 
Broivnscombe,  6 P.  R.  84,  and  it  is  in  our  favour.  The 
English  authorities  do  not  apply,  as  in  England  an  order 
has  to  be  obtained  in  every  case.  He  cited  Boustead  v. 
Whittemore,  22  Gr.  222  ; McFarlane  v.  Murphy,  21  Gr. 
81  ; and  Pemberton  on  Judgments,  135. 

Mr.  Stephens  thought  that  the  property  appeared  by 
the  bill  to  be  the  plaintiff’s  separate  property,  so  as  to 
enable  her  to  sue  without  a next  friend,  and  refused  the 
motion. 
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Pendry  v.  O’Neil. 

Security  for  costs. 

A defendant  does  not  waive  his  right  to  security  for  costs  by  filing  his- 

answer,  when  the  grounds  entitling  him  to  such  an  order  are  unknown 

to  him  at  the  time. 

[October  14,  1876. — The  Referee.'] 

This  suit  was  brought  to  have  the  plaintiff  declared  the 
owner  of  the  lands  in  question,  and  that  the  defendant  was 
a trustee  of  them  for  him. 

The  defendant  filed  his  answer,  and  cross-examined  the 
plaintiff,  when  he  discovered  that  the  plaintiff  was  not 
suing  on  his  own  behalf,  but  on  behalf  of  some  third  per- 
son to  whom  ultimately  the  benefit  of  the  suit  would  go  if 
he  succeeded. 

Symons,  for  defendant,  moved  for  security  for  costs  on 
the  following  grounds  : — 1st.  That  the  plaintiff  was  not  a 
substantial  and  solvent  person  capable  of  answering  costs, 
(which  was  supported  on  affidavits  filed) ; and  2nd.  That 
the  plaintiff  was  suing  on  behalf  of  some  third  person. 
He  cited  Little  v.  Wright , 16  Gr.  576  ; Mason  v.  Jeffrey,  2 
Chy.  Ch.  15. 

Watson,  contra.  This  application  should  have  been  made 
before  answer  filed,  and  is  now  too  late.  There  were  suffi- 
cient facts  known  to  the  defendant  to  put  him  on  enquiry : 
Ganson  v.  Finch,  3 Chy.  Ch.  296  ; Smith  v.  Dey,  2 Chy. 
Ch.  456;  Thompson  v.  Callagan,  3 Chy.  Ch.  15. 

Symons  in  reply,  cited  Swanzy  v.  Sivanzy,  4 K.  & J.  237. 

Mr.  Stephens  refused  the  application,  as  the  defendant 
had  not  shewn  that  the  facts  on  which  he  moved  were 
unknown  to  him  before  answer  filed,  but  gave  leave  to 
renew  the  application. 

* 

November  8th,  1876.  Symons  renewed  the  application* 
producing  the  evidence  'required. 

Watson,  contra. 
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Mr.  Stephens. — The  defendant  has  brought  himself 
within  Swanzy  v.  Swanzy , and  I make  the  order  asked. 

It  has  never  been  held  that  filing  an  answer  is  a final 
waiver  of  a defendant’s  right  to  apply  for  security  for  costs, 
but  it  is  merely  a general  rule.  It  would  be  a great  hard- 
ship on  defendants  to  have  to  defend  suits  against  persons 
who  are  worthless  and  put  forward  by  others,  when  the 
true  facts  of  the  plaintiff’s  case  are  unknown  until  after 
the  answer  is  filed,  as  in  this  case,  where  the  very  facts  on 
which  the  defendant  moves  were  elicited  on  cross-examina- 
tion of  the  plaintiff  on  his  bill.  If  the  facts  had  been  known 
to  the  defendant  before  answer  filed,  there  is  no  doubt  that 
such  filing  would  be  a waiver,  and  that  he  would  be  pre- 
cluded thereby  from  applying  for  security  for  costs. 

I cannot  give  the  defendant  the  costs  of  this  motion. 
The  costs  of  applying  for  an  order  for  security  for  costs 
are  in  all  cases  costs  in  the  cause. 

Order  accordingly. 


Munro  v.  McLeod. 

Bond— Security  for  costs. 

A bond  for  security  for  costs  must  be  made  to  tbe  registrar. 

[October  17,  1876. — The  Referee.~\ 

The  plaintiff  filed  a bond  for  security  for  costs  made  in 
favour  of  the  clerk  of  records  and  writs,  and  with  only  one 
surety. 

Symons  for  defendant,  moved  to  set  the  bond  aside  on 
the  following  grounds  : — 1.  That  it  should  have  been  made 
to  the  registrar  under  order  321,  and  2.  That  two  sureties 
should  be  given.  He  referred  to  Taylor's  Orders,  293. 

P.  McGregor  for  plaintiff,  contra.  He  cited  Leggo’s 
Forms,  311. 

Mr.  Stephens  set  aside  the  bond  with  costs,  on  the  first 
ground,  and  directed  a new  bond  to  be  filed. 
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Bennett  y.  Bennett. 

Alimony  suit — Security  for  costs. 

An  order  for  security  for  costs  -will  not  be  made  in  an  alimony  suit. 

[October,  20,  1876. — The  Referee .J 
[October  30,  1876.— Blake.  Y.  C.] 

This  was  an  application  by  the  defendant  in  an  alimony 
suit  for  an  order  for  security  for  costs,  on  the  ground  that 
the  plaintiff  resided  out  of  the  jurisdiction. 

Hoyles,  for  the  defendant. 

O’Sullivan,  contra.  There  can  be  no  order  for  security 
for  costs  in  an  alimony  suit,  as  no  costs  can  in  any  event 
be  awarded  to  the  defendant.  The  marriage  itself  is  suffi- 
cient : Macdonald  v.  Macdonald,  5 U.  C.  L.  J.  66.  The 
defendant  went  out  of  the  jurisdiction,  and  the  plaintiff 
had  a right  to  follow  him : Bishop’s  Law  of  Married 

Women,  157. 

Hoyles,  in  reply.  The  marriage  has  not  been  admitted. 
It  may  be  proved  to  be  invalid,  and  in  that  event  costs 
may  be  awarded  to  the  defendant.  Where  costs  may  be 
awarded  security  will  be  ordered : Nolan  v.  Reid,  1 P. 
E.  264. 

Mr.  Stephens. — The  time  and  place  of  marriage  are  par- 
ticularly stated  in  the  bill  and  plaintiff’s  affidavit,  and  the 
defendant  has  filed  no  affidavit  in  denial.  I think,  for  the 
purposes  of  this  application,  the  marriage  must  be  taken  as- 
admitted,  and  if  so,  there  can  be  no  costs  awarded  against 
the  plaintiff,  and  security  should  not  be  ordered. 

The  only  case  cited  was  Nolan  v.  Reid,  1 P.  B.  264. 
This  was  an  action  of  dower,  and  security  was  ordered  on 
the  ground  that  in  actions  of  dower  (in  the  language  of  the 
learned  judge),  “ there  may  be  a multitude  of  cases  where 
the  demandants  would  certainly  be  entitled  to  costs  if  they 
succeeded,  and  in  such  cases  I have  no  doubt  they  would 
be  subject  to  costs  if  defeated.  I do  not  understand  it  to. 
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be  a principle  in  granting  orders  for  security  for  costs,  to 
enquire  beforehand  whether  the  particular  case  is  of  such 
a nature  that  costs  may  or  may  not  be  awarded.”  I think 
the  subsequent  remarks  of  the  learned  Judge  were  made 
with  reference  to  the  principle  above  laid  down,  arid  are 
not,  and  were  not,  intended  as  an  authority  for  ordering 
security  in  a case  like  the  present. 

If  I am  right  in  my  view  that  on  the  material  before  me 
the  marriage  must  be  taken  as  admitted,  I do  not  think  I 
am  violating  the  principle  above  laid  down  in  holding  that 
in  a suit  for  alimony,  in  which  no  costs  can  be  awarded 
against  the  plaintiff,  and  in  which  by  the  practice  of  this 
Court  she  enjoys  other  exceptional  privileges,  she  ought 
not  to  be  embarrassed  and  delayed  by  an  order  for  security.. 


The  defendant  appealed. 

Hoyles , for  the  defendant. 

O'  Sullivan,  contra. 

Hoyles. — It  has  not  hitherto  been  the  practice  to  allow 
costs  to  a successful  defendant  in  an  alimony  suit,  on  the 
ground  that  on  marriage  the  husband  becomes  possessed  of 
all  his  wife’s  property.  This  is,  however,  no  longer  the 
case,  and  the  reason  for  the  rule  having  been  removed, 
the  rule  itself  should  cease.  The  cases  shew  that  costs 
will  be  granted  the  defendant  where  the  wife  has  separ- 
ate property  : Wilson  v.  Wilson,  2 Hagg.  203.  Broivn  on 
Divorce,  333 ; and  the  proper  time  to  discuss  whether  the 
the  plaintiff  has  separate  property  is  at  the  hearing.  The 
Court  should  not  assume  that  the  marriage  is  valid,  and  if 
there  be  no  marriage  the  plaintiff  would  have  to  pay  the 
costs.  In  appeals  to  the  House  of  Lords  in  alimony  cases 
the  appellant  is  obliged  to  give  security. 

0* Sullivan.  The  rule,  requiring  the  appellant  to  give 
security  in  appeals  to  the  House  of  Lords  in  alimony  cases 
has  been  abolished. 
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Blake,  V.  C. — The  security  for  costs  required  by  the 
Court  is  to  answer  the  demand  which  may  be  made  by  the 
defendant  against  the  plaintiff  for  costs  in  case  the  Court 
so  drders.  But  there  is  no  instance  in  this  Court  in  which 
the  plaintiff,  in  an  alimony  suit,  has  been  required  to  pay 
the  costs,  as  this  is  so,  the  reason  for  the  demand  for  secu- 
rity ceasing,  that  which  would  become  then  a needless  piece 
of  procedure,  is  not  called  for.  It  then  becomes  merely  a 
bar  in  the  way  of  the  plaintiff’s  proceeding  without  any 
possible  benefit  to  the  defendant,  and  may  be  made  the 
means  of  preventing  the  wife  obtaining  that  to  which  she 
is  entitled.  The  cases  cited  by  Mr.  Hoyles  are  not  cases  in 
which  the  wife  is  asking  for  her  support — a right  totally 
distinct  is  sought.  The  bill  for  alimony  is  based  on  the. 
wife’s  not  having  means  of  support.  If  she  has  nothing 
for  her  support,  she  has  nothing  for  her  costs.  The  Court 
has  a right  to  control  the  suit  at  any  time,  and  it  may,  as 
in  Miller  v.  Miller,  L.  R.  2 P.  & D.  13,  do  so.  When  the 
wife  is  acting  in  a manner  that  cannot  be  justified,  and  is 
abusing  the  process  of  the  Court,  or  it  may  be,  if  the  wife 
has  separate  property,  this  Court  may  alter  the  practice  ; 
but  it  is  clear  to  my  mind  that  this  must  be  the  result  of  a 
special  application  when  the  point  can  be  discussed.  I 
think,  the  general  rule  being,  that  the  husband  cannot 
demand  costs  against  the  wife,  that  the  order  here  asked 
for,  which -under  the  circumstances  is  useless,  should  not 
be  allowed. 


Appeal  dismissed,  with  costs. 
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Wilson  v.  Wilson. 

Notice  of  motion  to  commit — Service  of — Orders  296  and  297. 

Notice  of  motion  to  commit  a person  not  a party  to  a cause,  under  order  297, 

for  contempt  in  disobeying  an  order  which  has  been  duly  served,  need 

not  be  personally  served  where  the  party  has  a solicitor. 

[November  7,  1876. — The  Referee .] 
[December  29,  1876. — Blake , V.  C.] 

This  was  an  application  to  commit  the  administrator  ad 
litem  for  contempt,  for  not  bringing  in  accounts  in  accord- 
ance with  an  order  of  the  Master. 

The  notice  of  motion  had  been  served  on  the  solicitor  of 
the  administrator. 

Meek , for  the  defendants. 

Donovan , for  the  administrator,  contended  that  the  word 
process,”  in  order  297,  did  not  include  the  service  of  a 
notice  of  motion,  and  that  the  notice  should  have  been 
personally  served. 

Mr.  Stephens. — Order  296  provides  that  service  of  notice 
of  .motion  may  be  made  on  the  solicitor  of  a party  ; but  on 
examining  orders  297,  286,  and  237,  I find  the  word  person 
carefully  used  in  contradistinction  to  “ party,”  and  in  the 
other  intervening  orders  the  word  party  is  used  in  its  strict 
technical  sense.  Mr.  Haldane  is  not  a party,  and  though 
by  order  287  he  is  made  liable  to  the  same  process  for  dis- 
obedience as  a party  to  the  cause,  it  does  not  say  that 
papers  may  be  served  in  the  same  manner. 

I think  “ process,”  in  this  and  the  preceding  orders,  is 
used  in  its  technical  sense,  and  that  the  order  must  be  con- 
strued strictly  in  favour  of  liberty. 

I allow  only  $6,  instead  of  taxed  costs,  as  Haldane’s  soli- 
citor contributed  in  some  measure  to  the  mistake. 


The  defendants  appealed. 

Meek,  for  the  appeal. 

Donovan , for  the  administrator. 
8 — VOL.  VII.  p.  R. 
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Blake,  V.  C. — In  this  case  the  Master  has  certified  that 
the  order,  which  it  is  alleged  has  beer  disobeyed,  has  been 
duly  served.  On  this  service,  which  cannot  be  held  insuffi- 
cient while  this  certificate  of  the  Master  stands,  the 
defendants  are  proceeding  by  a notice  of  motion  served  on 
the  solicitor  of  the  administrator  ad  litem,  to  commit  him 
for  a contempt.  In  the  general  orders  of  the  Court,  under 
the  heading  “ Process,”  the  procedure  is  given  where  a party 
to  the  cause  desires  to  proceed  against  another  alleged  to 
be  guilty  of  contempt  of  Court.  A material  variation  i& 
made  whereby  service  of  notice  of  motion,  in  an  applica- 
tion which  is  to  result  in  the  issue  of  an  attachment,  need 
not  in  certain  defined  cases  be  personal.  After  determining 
the  course  of  procedure  in  regard  to  parties,  follows  order 
297;  “Every  person  not  being  a party  in  a cause,  who 
has  obtained  an  order,  or  in  whose  favour  an  order  has 
been  made,  shall  be  entitled  to  enforce  obedience  to  such 
order  by  the  same  process  as  if  he  were  a party  to  the 
cause  ; and  every  person  not  being  a party  in  a cause 
against  whom  obedience  to  an  order  of  the  Court  may  be 
enforced,  shall  be  liable  to  the  same  process  for  enforcing 
obedience  to  the  order,  as  if  he  were  a party  to  the  cause.” 

I do  not  think  I should  be  justified  in  givingto  the  word 
“ process”  in  this  order,  the  limited  signification  the  respon- 
dent contends  for.  The  process  here  referred  to  is  not,  I 
think,  merely  the  writ  which  may  ultimately  issue,  but  the 
various  steps  set  out  in  the  preceding  orders  which  embrace 
the  means  by  which  the  desired  object  is  effected.  The 
word  “ process”  is  capable  of  this  more  extended  meaning. 
There  is  no  reason  why  it  should  not  be  here  given  to 
it.  The  position  of  the  order  leads  to  the  conclusion  that 
the  Court  intended  that  the  practice  should  in  these  cases 
be  uniform,  and  I so  hold.  I say  nothing  as  to  the  proper 
mode  of  effecting  service  of  the  order  which  precedes  this 
notice,  as  the  propriety  of  the  service  is  covered  by  the 
certificate  of  the  Master. 

I do  not  think  the  motion  to  commit  was  at  all  necessary. 
The  Referee  was  justified  in  refusing  an  application  not 
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made  in  the  interest  of  the  client.  It  should,  however, 
have  been  refused  without  costs.  To  that  extent  the  order 
made  will  be  varied. 

No  costs  of  this  appeal. 


Merchants’  Bank  v.  Musgrove. 

Costs. 

Held,  that  where  a suit  becomes  unnecessary  by  reason  of  matters  subse- 
quent to  its  institution,  the  question  of  costs  cannot  be  disposed  of  in 

Chambers,  except  by  consent. 

[November  18,  1876.— The  Referee .] 

There  were  two  applications  in  this  suit,  one  by  the  de- 
fendant to  dismiss  the  plaintiffs’  bill  with  costs,  the  other 
by  the  plaintiffs  to  dismiss  their  own  bill,  but  with  costs  to 
be  paid  to  them  by  the  defendant. 

It  appeared  that  the  plaintiffs  had  an  execution  against 
the  defendant’s  lands  on  which  there  were  two  mortgages, 
so  that  the  equity  of  redemption  therein  could  not  be  sold, 
The  bill  was  filed  to  set  aside  one  of  these  mortgages  as 
fraudulent  and  void.  Before  the  case  was  set  down  for 
hearing  the  mortgage  was  discharged,  and  the  plaintiffs 
realized  the  amount  of  their  judgment,  so  that  the  suit  be- 
came unnecessary.  The  case  was  set  down  for  the  last 
spring  sittings  at  Ottawa,  for  the  purpose  of  settling  the 
question  of  costs,  but  was  put  off  at  the  request  of  the  de- 
fendant on  the  ground  that  a material  witness  was  absent. 
The  plaintiffs  had  allowed  the  fall  sittings  to  go  by  with- 
out bringing  the  case  on  for  hearing. 

Ewart , for  defendant. 

The  plaintiffs’  application  to  have  the  question  of  costs 
disposed  of  in  Chambers,  must  be  refused.  Such  an  appli- 
cation can  only  be  made  by  consent : Webb  v.  McArthur, 
3 Chy.  Ch.  It.  364,  and  the  defendant  cannot  and  does  not. 
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consent.  The  plaintiff  having  allowed  one  sittings  to  go 
past,  his  bill  must  be  dismissed.  It  is  no  answer  that  the 
object  of  the  suit  has  been  obtained,  as  it  is  the  plaintiffs’ 
duty  in  such  a case  to  take  the  initiative  in  having  the 
costs  disposed  of:  Troyer  v.  Wilson,  heard  before  Blake, 
Y.  C.,  3rd  May,  1876.  As  he  has  not  done  so,  and  ample 
time  has  been  given,  the  bill  must  be  dismissed. 

Arnoldi,  for  plaintiffs.  The  cross-motion  is  made  as  an 
answer  to  the  defendant’s  motion  to  dismiss  with  costs. 
The  defendant,  by  coming  into  Chambers  to  dismiss  the  bill 
with  costs,  has  waived  his  right  to  have  the  question  of 
costs  disposed  of  in  Court,  and  has  given  the  Referee  juris- 
diction in  the  matter.  He  consented  to  go  down  to  a 
hearing  next  spring,  if  necessary. 

Mr.  Stephens. — As  the  defendant  does  not  consent  I 
Cannot  look  into  the  merits  so  as  to  dispose  of  the  question 
of  costs.  But  as  the  motion  is  to  dismiss  with  costs,  the 
papers  filed  on  the  plaintiffs’  motion  can  be  used  as  an 
answer,  so  far  as  to  shew  that  costs  ought  not  to  be 
awarded  against  the  plaintiffs  where  their  only  reason  for 
not  proceeding  is,  that  since  the  commencement  of  the  suit 
they  have  received  by  sale  of  a portion  of  the  land  the  full 
amount  of  the  claim  for  which  the  bill  was  filed. 

Unless  the  parties  consent  to  dismissal  without  costs,  the 
motion  will  be  dismissed  on  plaintiffs’  undertaking  to  speed 
the  cause. 
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CLINDINNING  V.  VARCOE. 

Cross-examination  on  affidavit — G.  O.  268 — Practice. 

A party  or  witness  who  has  made  an  affidavit  in  a cause,  is  only  liable  to 
be  examined  before  a special  examiner  as  to  the  matters  therein  alleged, 
when  a motion  on  which  it  may  be  used  is  pending. 

[November  22,  1876. — The  Re/pree.] 

The  plaintiff  had  obtained  an  ex  parte  injunction,  to  last 
until  the  21st  day  of  November,  1876,  “and  until  a motion 
then  to  be  made  to  continue  it  should  be  disposed  of.” 

The  defendant’s  solicitor,  considering  from  the  terms  of 
this  order  that  a motion  was  pending,  took  out  an  appoint- 
ment to  cross-examine  the  plaintiff  on  an  affidavit  filed  by 
him  on  the  motion  for  injunction. 

On  being  served  with  the  appointment,  the  plaintiff’s 
solicitor,  on  the  16th  of  November,  1876,  wrote  to  the 
defendant’s  solicitor,  informing  him  that  no  notice  of  motion 
to  continue  the  injunction  had  been  served,  or  was  intended 
to  be  given,  and  that  the  appointment  to  examine  was 
therefore  irregular. 

The  defendant’s  solicitor  still  insisted  on  proceeding,  and 
on  the  plaintiff  failing  to  appear  on  the  appointment, 
applied  in  Chambers,  and  obtained  ex  parte  an  order  that 
plaintiff  should  attend  for  examination  at  his  own  expense. 

J.  G.  Hamilton  now  moved  to  vacate  this  order  for 
irregularity,  on  the  grounds  stated,  and  because  it  had  been 
issued  in  mistake  and  error. 

T.  H.  Spencer,  contra.  The  terms  of  the  order  granting 
the  injunction  were  such  as  to  excuse  the  defendant  in  pre- 
paring to  meet  a motion  for  its  continuance.  The  order  is 
regular,  and  if  the  appointment  was  irregular,  the  plaintiff 
should  have  moved  against  it,  and  the  objection  should 
have  been  expressly  taken  in  the  notice  served.  He 
referred  to  Phelan  v.  McGill,  3 Chy.  Ch.  55. 

Hamilton,  in  reply.  The  order  complained  of,  is  the 
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first  proceeding  requiring  action  on  the  part  of  the  plain- 
tiffs, and  is  therefore  properly  attacked  for  irregularity, 
because,  as  stated  in  the  notice,  “ no  appointment  to  examine 
the  plaintiff  should  have  been  taken  out  or  served,  as  no 
motion  was  pending  in  which  evidence  so  to  be  adduced 
could  be  used.” 

Special  examiners  have  jurisdiction  or  power  to  examine 
before  decree  in  only  two  cases,  viz.,  when  a motion  is 
pending  and  the  evidence  to  be  taken  is  to  be  used  on  such 
motion,  or  is  the  cross-examination  of  a witness  whose  affi- 
davit has  been  filed  by  the  opposite  party;  and  after  answer, 
when  the  plaintiff  may  examine  the  defendant  on  the  alle- 
gations in  his  answer  for  discovery,  and  the  defendant  may 
examine  the  plaintiff  on  his  bill.  No  such  case  now  exists 
in  this  suit. 

Mr.  Stephens  stated  that  he  agreed  with  the  plaintiff’s 
contention  as  to  the  power  of  the  special  examiner,  and  that 
the  order  was  issued  without  a full  disclosure  of  the  facts 
of  the  case,  and  on  the  understanding  that  a motion  was 
pending.  As  it  now  appeared  that  no  notice  to  continue 
this  injunction  was  served,  and  as  the  intention  of  the 
plaintiff  not  to  move  to  continue  had  been  stated  by  the 
defendant’s  solicitor,  by  the  letter  of  the  1 6tli  November, 
the  plaintiffs  application  must  be  granted  with  costs. 
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Maxwell  v.  Maxwell. 

Interim  alimony — Costs — Set-off. 

In  May,  1875,  a deed  of  separation  was  executed  between  defendant  and 
plaintiff,  husband  and  wife,  by  which  defendant  was  to  pay  the  plaintiff 
$100  a year,  quarterly,  as  maintenance.  Afterwards  in  September,  1875, 
the  plaintiff  objecting  to  the  security  offered,  filed  a bill  for  alimouy,  and 
defendant  served  a notice,  agreeing  to  allow  her  $100  a year,  quarterly, 
for  interim  alimony.  The  plaintiff  accepted  the  notice,  and  defendant 
paid  this  alimony,  until  May,  1876,  when  a decree  was  made  for  specific 
performance  of  the  agreement,  but  the  plaintiff  was  ordered  to  pay 
defendant’s  costs. 

Held,  that  the  plaintiff  must  give  credit  for  the  sums  paid  as  interim 
alimony;  and  executions  issued  for  the  whole  sum,  payable  under  the 
agreement,  were  set  aside  ; The  costs  payable  by  plaintiff  were  also 
ordered  to  be  set  off  against  the  allowance,  though  such  set  off  was  not 
asked  for  in  the  notice  of  motion. 


[November  22,  1876  — The  Referee.'] 
[December  18,  1876. — Blake.  V.  C.] 

The  defendant  and  plaintiff,  who  were  husband  and  wife, 
entered  into  an  agreement  in  May,  1875,  that  a deed  of 
•separation  should  be  drawn  up  between  them,  and  that  the 
defendant  should  pay  to  the  plaintiff  $100  a year,  quarterly 
in  advance,  as  maintenance. 

On  the  making  of  the  agreement  the  defendant  paid  the 
first  quarter’s  maintenance,  and  subsequently  a formal  deed 
of  separation  was  executed  by  the  parties. 

In  August,  1875,  when  the  second  instalment  fell  due, 
a difficulty  arose  as  to  the  security  which  the  defendant 
should  furnish  to  insure  the  proper  performance  of  the 
agreement.  The  defendant  offered  security,  but  the  plain- 
tiff* thinking  it  insufficient,  in  September,  1875,  filed  a 
bill  for  alimony,  and  the  defendant,  to  save  expense,  and 
in  accordance  with  general  order  490,  served  a notice  on 
the  plaintiff,  agreeing  to  allow  her  interim  alimony  at  the 
rate  of  $100  per  annum,  quarterly  in  advance,  the  payments 
to  date  from  the  time  the  second  instalment  under  the 
agreement  fell  due.  The  plaintiff  accepted  the  notice,  and 
the  defendant  paid  the  interim  alimony  as  it  became  due, 
until  the  decree  was  made  in  May,  1870. 

At  the  examination  and  hearing  at  Kingston,  the  plain- 
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tiff  obtained  leave  to  amend  her  bill  by  setting  up  the 
ante  litem  agreement,  and  praying  a specific  performance 
of  it.  The  defendant  answered  that  he  was  and  had  always, 
been  willing  to  perform  the  agreement. 

Proudfoot,  Y.  C.,  made  a decree  for  specific  performance, 
and  directing  the  defendant  to  pay  the  allowance  in  accord- 
ance with  the  agreement,  but  ordered  plaintiff  to  pay 
defendant’s  costs. 

The  plaintiff,  in  November,  1876>  issued  executions 
against  the  defendant,  claiming  the  whole  of  the  payments 
which  had  fallen  due  since  August,  1875,  and  interest,  but 
refused  to  give  credit  for  the  amounts  received  for  interim 
alimony. 

Symons  for  defendant,  now  moved  to  set  aside  the  exe- 
cutions as  being  improperly  issued,  on  the  ground  that  the 
' plaintiff  should  have  given  credit  for  the  interim  alimony 
as  payments  under  the  agreement,  and  that  it  was  not  the 
intention  of  the  Court  to  compel  defendant  to  pay  over 
again  what  he  had  already  paid,  although  under  another 
name, and  the  one  which  the  plaintiff  compelled  him  to  use  ; 
he  also  asked  an  order  to  set  off  the  costs  against  the  allow- 
ance payable  to  plaintiff  under  the  decree.  As  to  the  first 
point  he  cited  De Medina  v.  Grove,  10  Q.  B.  152  ; 0.  L.  P. 
Act,  653 ; Hamerton  v.  Hamerton,  1 Hagg.  E.  23  ; Harris 
v.  Harris,  1 Hagg.  E.  353 ; and  as  to  the  second  point, 
Wilson  v.  Switzer,  1 Chy.  Ch.  75  ; Taylor  v.  Popham,  15 
Yesey  72 ; Baivtree  v.  Watson,  2 Keen  713. 

Ewart,  contra.  Executions  were  properly  issued  as  the 
words  of  the  decree  are  strict,  and  do  not  admit  of  any  con- 
struction entitling  the  defendant  to  credit  for  the  interim  ali- 
mony, as  received  on  account  of  moneys  payable  under  the 
decree.  The  second  clause  reads,  “And  it  is  ordered  that  the 
defendant  do  pay  to  the  plaintiff  the  sum  of  $100  per  annum, 
in  equal  quarterly  payments,  commencing  from  the  date  of 
* the  said  agreement  for  her  support  and  maintenance.”  If 
credit  is  to  be  given,  it  will  amount  to  an  alteration  of  the 
decree,  which  the  Referee  has  no  power  to  do.  The  set-off 
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cannot  be  allowed, as  the  notice  does  not  ask  for  it,  and  at  any 
rate  defendant  is  not  entitled  to  it,  as  the  plaintiff’s  solicitor 
has  a lien  on  the  allowance  for  his  costs,  and  the  allowance 
is  for  the  support  of  plaintiff's  children  as  well  as  herself. 

Mr.  Stephens. — It  seems  to  me  that  I am  bound  by 
the  strict  wording  of  the  decree,  and  cannot  therefore  sef 
aside  the  executions.  Payment  is  directed  to  commence 
from  the  date  of  the  agreement,  and  the  answer  to  the 
amended  bill  (which  claims  the  whole  amount  from  that 
date)  does  not  set  up  any  payment  under  the  agreement. 

The  decree  being  explicit  for  payment  from  a certain 
date,  I should  be  virtually  amending  it  by  granting  the 
order  asked.  This  I have  no  power  to  do,  as  there  is  no 
clerical  error,  nor  is  it  in  any  way  shewn  that  it  is  one 
made  through  inadvertence  or  mistake,  or  that  the  decree 
was  not  drawn  in  conformity  with  the  judgment. 

The  Vice  Chancellor  probably  knew  of  these  payments 
of  interim  alimony,  and  gave  the  defendant  his  costs  to 
balance  them.  I will,  however,  allow  the  set-off. 

The  solicitor’s  lien  is  subservient  to  the  equities  of  the 
parties,  and  cannot  therefore  prevail.  Both  amounts  are 
payable  by  virtue  of  the  same  instrument,  and  are  due  by 
and  to  the  same  parties  in  the  same  interest,  and  it  seems 
to  me  to  be  a very  proper  case  in  which  to  allow  set-off, 
even  if  only  for  the  purpose  of  saving  expense. 

A(J|Jiough  the  set-off  is  not  asked  for  in  the  notice  of 
motion,  yet  the  question  is  raised  by  the  affidavits  in 
support,  and  the  plaintiff  cannot  have  been  taken  by  sur- 
prise. I have  discretion  to  allow  this  part  of  the  motion  to 
be  made  under  the  “Administration  of  Justice  Act,  1873.” 

Motion  refused  with  costs,  but  set-off  allowed  against 
amount  payable  under  decree,  and  the  costs  of  this  motion. 


18th  December,  1876.  Symons  now  appealed  from  the 
above  order,  in  so  'far  as  the  same  refused  to  set  aside  the 
executions. 

Ewart,  contra. 
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Blake,  V.  C. — The  executions  are  most  improperly  issued. 
It  was  never  the  intention  of  the  Court  that  the  plaintiff 
should  receive  both  the  interim  alimony  and  allowance,  and 
a great  injustice  would  be  done  to  the  defendant  if  this  were 
so.  It  would  in  fact  be  giving  her  $200  per  annum  from  a 
date  prior  to  the  filing  of  the  bill,  which  she  certainly  never 
could  have  expected  to  get. 

The  plaintiff  gets  more  now  than  she  is  entitled  to,  as 
interim  alimony  only  dates  from  the  filing  of  the  bill,  and 
alimony  from  the  decree.  What  is  interim  alimony  for, 
but  to  enable  her  to  maintain  herself,  and  to  furnish  means 
to  carry  on  the  suit  ? and  under  the  agreement  the  allowance 
is  given  to  her  for  her  maintenance.  Whether  paid  as 
alimony  or  under  the  agreement,  on  such  a decree  to  the 
extent  that  it  has  been  fulfilled  by  payment,  credit  should 
be  given ; and  this  is  all  defendant  here  asks. 

I have  no  hesitation  in  setting  aside  the  executions  with 
costs,  including  the  costs  of  original  application. 
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Re  Tobin. — Tobin  v.  Tobin. 

Jurisdiction  of  referee. 

In  an  administration  suit  the  Referee  has  no  power  to  make  an  order 
allowing  a person  claiming  title  adversely  to  the  heirs,  to  be  made  a party 
in  the  Master’s  office,  with  a view  of  establishing  a claim  there. 

[December  4,  1876. — The  Referee .] 

In  this  suit,  brought  by  the  heirs  of  Edward  Tobin  against 
his  administratrix, the  Master  at  Peterborough  reported  that 
the  intestate  died  seized  of  the  lands  in  question,  and  made 
a decree  on  further  directions  ordering  the  lands  to  be  sold. 
A sale  was  effected  accordingly. 

After  the  confirmation  of  the  report  on  sale,  one  Julia 
Roseberry,  a niece  of  Honora  Tobin,  the  first  wife  of  the 
intestate,  filed  a petition  in  this  suit,  claiming  to  be  en- 
titled to  the  lands.  1st.  Under  promises  of  Honora  Tobin 
to  devise  the  lands  to  the  petitioner.  2nd.  Under  a deed 
from  the  heirs  of  Honora  Tobin. 

It  appeared  from  the  papers  filed  that  the  lands  were 
paid  for  out  of  Honora  Tobin’s  money  : that  by  her 
mistake  (she  being  an  illiterate  woman)  the  conveyance 
was  taken  in  the  name  of  her  husband  : that  the 
petitioner  lived  with  her  as  a servant : and  that  in  con- 
sideration thereof  she  promised  to  devise  these  lands  to  the 
petitioner. 

Julia  Roseberry  was  maried  in  1871,  and  the  conveyance 
from  the  heirs  of  Honora  Tobin  was  made  in  October,  1876. 

Symons,  on  behalf  of  J ulia  Roseberry,  presented  a peti- 
tion setting  out  the  facts  as  above,  and  praying  a declara- 
tion that  she  might  have  liberty  to  file  a claim  for  the 
proceeds  of  the  sale  in  the  Master’s  office,  and  that  he 
might  take  evidence  thereon  and  report. 

Hoyles,  for  plaintiff  and  purchaser,  contra,  objected,  1. 
That  the  petition  should  be  by  next  friend,  the  petitioner 
having  been  married  in  1871  : 35  Vic.  ch.  16.  2.  That 

the  application  cannot  be  made  in  Chambers  : Brown  v. 
Bollard,  6 P.  R.  113  ; Cotton  v.  Vansittart,  8 L.  J.  312, 
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3.  That  the  claim  could  not  be  set  up  in  the  Master’s  office  : 
Penn  v.  LocJcivood,  1 Gr.  547  ; Cattanach  v.  Urquhart,  6 
P.  R.  28.  4.  That  such  an  application  could  only  be  made 

by  a creditor. 

Haggart  for  defendant,  as  to  next  friend,  cited  Picard 
v.  Hine,  L.  R 5 Chy.  275. 

Symons  in  reply.  The  marriage  was  before,  and  the 
proj)erty  acquired  after,  the  above  Act.  Sections  1 and  9 
being  read  together  render  a next  friend  unnecessary  under 
these  circumstances  : Merrick  v.  Sherwood,  22  C.  P.  479 ; 
Steels  v.  Hullman,  33  U.  C.  R 473  ; Re  Spencer  and 
Macdoncdd,  19  Gr.  467  ; Redman  v.  Brownscombe,  6 P.  R. 
84.  The  Referee  has  jurisdiction,  as  the  petitioner  does  not 
claim  the  lands  simpliciter,  but  submits  to  the  sale,  and 
claims  the  proceeds,  which  are  in  the  Court. 

Mr.  Stephens  refused  the  petition  with  costs,  on  the 
ground  that  such  an  order  as  that  asked  for,  could  not  be 
properly  made  in  Chambers.  He  however  made  an  order 
staying  the  paying  out  of  the  money  in  Court  for  a month, 
to  enable  the  petitioner  to  take  such  proceedings  by  bill  or 
otherwise  as  she  might  be  advised. 

o 

As  the  question  of  a next  friend  was  not  necessary  to  be 
decided,  he  declined  to  consider  it. 


Order  accordingly . • 
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Howell  v.  Jewett. 

Staying  proceedings  pending  a suit  for  same  cause  of  action — 29  <£•  30  Vic. 

ch.  42,  sec.  4. 

Where  there  is  a suit  pending  out  of  Ontario  between  the  same  parties  and 
for  the  same  cause  of  action,  and  it  can  be  more  conveniently  tried  in 
such  other  place,  proceedings  will  be  stayed  here  until  the  determination 
or  discontinuance  of  the  suit  there. 

It  is  immaterial  which  suit  was  commenced  first. 

[December  7,  1876. — The  Referee.] 

The  bill  in  this  cause  was  filed  on  the  15th  November, 
1875,  by  J.  It.  Howell,  on  behalf  of  himself  and  such  other 
creditors  of  the  defendant,  C.  E.  H.  Earp,  as  should  come 
in,  &c.,  against  Sherman  S.  Jewett,  Henry  C.  Jewett, 
Robert  Keating,  Jewett  & Keating,  C.  E.  IT.  Earp,  and 
Jeannette  Earp,  all  the  parties  being  residents  of  Buffalo, 
N.  Y. ; and  part  of  the  subject  matter  of  the  suit  being  land 
and  personal  property  within  this  Province. 

From  the  pleadings  it  appeared  that  the  plaintiff  was  a 
creditor  of  the  defendant  Earp,  and  had  recovered  judg- 
ment against  him  in  the  Superior  Court  of  Buffalo  for 
$7,056.40  American  currency,  and  in  the  Court  of  Common 
Pleas  in  this  Province  for  the  same  sum  or  its  equivalent  in 
Canadian  currency,  and  $52  costs.  The  bill  impeached  a 
conveyance  of  real  estate  at  Fort  Erie,  and  a bill  of  sale  of 
personal  property  made  by  Earp  in  July,  1875,  to  the  de- 
fendant S.  S.  Jewett,  as  president  of  Jewett  & Keating,  a 
joint  stock  association,  on  the  ground  that  they  were  ob- 
tained by  fraud  and  duress,  and  executed  by  Earp  while  in 
prison  on  a charge  of  embezzlement  preferred  against  him 
by  J.  & K.,  and  also  on  the  ground  that  J.  & K.  thereby 
obtained  an  unjust  and  fraudulent  preference  over  the 
creditors  of  Earp,  and  prayed  that  such  transfers  might  be 
set  aside.  The  defendants  Jewett  & Keating  admitted  the 
obtaining  of  the  conveyances,  but  denied  all  charges  of  fraud, 
and  stated  that  Earp  had  embezzled  from  them,  while  in 
their  employ  as  their  bookkeeper,  upwards  of  $30,000,  and 
that  these  conveyances  were  executed  by  him  to  make 
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restitution.  It  appeared  that  J.  & K.  had  obtained  the* 
whole  of  Earp’s  property  in  this  Province  and  in  Buffalo,, 
amounting  to  about  $28,000,  and  that  shortly  thereafter 
Earp,  having  been  admitted  to  bail,  absconded. 

The  plaintiff’s  bill  had  been  taken  pro  confesso  against 
the  Earps,  and  the  plaintiff  was  in  a position  to  file  repli- 
cation. 

It  appeared  that  the  plaintiff  had,  on  the  29th  July,. 
1876,  instituted  a suit  in  the  Supreme  Court  of  the  State- 
of  New  York,  upon  the  said  judgment  recovered  in  the 
Superior  *Court  of  Buffalo,  against  the  Earps  “ and  S.  S. 
Jewett,  as  president  of  Jewett  & Keating,  and  S.  S.  Jewett,’* 
as  defendants,  seeking  to  enforce  his  judgment  against  the 
property  obtained  by  them  from  Earp.  And  it  appeared 
that  this  suit  was  likely  to  be  tried  by  February,  1877. 

It  appeared  also  that  Jewett  & Keating  had  filed  a bill  in 
this  Court  in  the  nature  of  a cross  bill  against  the  plaintiff 
and  the  Earps  and  S.  S.  Jewett,  seeking  to,  have  the  con- 
veyances obtained  by  them  from  the  Earps  of  property  in 
this  country  reformed  and  confirmed,  and  for  other  relief.. 

A.  Hoshin , for  defendants  Jewett  &;  Keating,  moved  to. 
stay  proceedings  in  this  suit,  until  satisfactory  evidence 
should  be  produced  to  the  Court  that  the  suit  in  the  State 
of  New  York  had  been  determined  or  discontinued.  He 
cited  29  & 30  Vie.  ch.  42,  sec.  4,  which  is  as  follows  : “ If 
any  suit  or  action  is  brought  in  any  Court  of  law  or  equity 
for  any  cause  of  action  for  which  any  suit  or  action  has 
been  brought  and  is  pending  between  the  same  parties  and 
their  representatives  in  any  place  or  country  out  of  Upper 
Canada,  such  Court  or  any  Judge  thereof  may  make  a rule  or 
order  to  stay  all  proceedings  in  such  first  mentioned  Court 
of  law  or  equity,  until  satisfactory  proof  is  offered  to  such 
Court  or  Judge  that  the  suit  or  action  so  brought  in  such 
other  place  or  country  out  of  Upper  Canada,  is  determined 
or  discontinued.”  The  Court  in  the  State  of  New  York 
has  full  power  to  decide  the  whole  question.  The  parties, 
reside  within  the  jurisdiction,  and  it  is  immaterial  that  part 
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of  the  subject  matter  is  out  of  the  jurisdiction  ; Robertson 
v.  Robertson,  22  Gr.  449.  The  books  and  papers  containing 
the  evidence  are  all  there,  as  well  as  the  title  deed  obtained  by 
the  defendants  from  Earp.  It  makes  no  difference  that  the 
bill  was  filed  here  first,  as  the  above  Act  does  not  refer  in 
any  way  to  the  priority  of  the  proceedings.  It  is  entirely 
a question  for  the  Court  to  decide  where  it  can  be  better 
determined. 

A.  Howell,  contra.  The  Act  contemplates  that  the 
suit  out  of  E pper  Canada  has  already  been  brought,  and  is 
pending  at  the  time  of  instituting  the  suit  in  this  country, 
which  may  be  sought  to  be  stayed.  This  Court  had  be- 
come seised  of  the  cause  of  action  in  question  before  the 
Supreme  Court  of  the  State  of  New  York,  as  the  bill  in 
this  suit  was  filed  on  the  15th  November,  187 5, while  the  suit 
in  New  York  was  not  commenced  until  the  29th  July,  1876. 
The  expression,  “ cause  of  action,”  does  not  extend  to  a 
case  in  which  the  plaintiff  is  proceeding  on  a judgment  re- 
covered, for  the  cause  of  action  has  become  merged  in  the 
judgment.  The  statute  is  not  imperative,  but  leaves  it  in 
the  discretion  of  the  Court  to  order  the  stay  of  pro- 
ceedings. It  is  an  innovation  of  the  common  law,  and 
the  party  moving  must  bring  himself  strictly  within 
the  provisions  of  the  Act,  which  is  not  done  in  this 
instance.  No  case  is  cited  in  which  a Court  in  this  Pro- 
vince has  exercised  the  power  conferred  by  the  statute. 
But  for  the  statute  the  motion  could  not  be  entertained  : 
See  Chittys  Arch.,  ed.  of  1866,  p.  1382;  Cox  v.  Mitchell,  7 
C.  B.  N.  S.  55;  and  6 Jur.  N.  S.  225;  DanielVs  Chy. 
Prac.,  4th  ed.  742  ; Stainton  v.  Carron  Co.,  21  Beav.  500. 
The  plaintiff,  in  his  bill  in  this  suit,  claims  the  benefit  of 
the  insolvenc}7  laws  of  this  Province,  which  he  cannot 
have  in  the  suit  in  New  York.  It  appears  on  the  plead- 
ings, and  is  admitted,  that  a large  part  of  the  property  in 
question,  real  and  personal,  is  within  this  Province,  and  a 
foreign  Court  cannot  deal  with  it.  The  plaintiff  has  ji.  fas. 
in  the  sheriff’s  hands  in  the  county  of  Welland,  which 
could  be  enforced  but  for  the  fraudulent  conveyances  in 
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the  pleadings  mentioned,  and  these  proceedings  are  neces- 
sary to  enable  the  plaintiff  to  realize  the  fruit  of  his 
judgments. 

The  Referee. — The  judgment  in  the  Court  of  Common 
Pleas  is  not  the  cause  of  action  in  this  suit.  It  is  merely 
evidence  of  a debt,  and  will  be  used  as  such  to  prove  a 
material  point  of  the  plaintiffs  case.  So  the  judgment  in 
the  United  States  Court  wTill  probably  be  used  there  for  a 
similar  purpose,  but  the  cause  of  action  in  both  suits  is,  that 
being  in  debt,  the  defendant  Earp  made  fraudulent  convey- 
ances of  his  property  to  defeat  and  delay  his  creditors. 
The  object  of  both  suits  is  to  set  aside  the  conveyances  as 
fraudulent  and  void;  both  pray  injunctions  to  restrain 
Jewett  & Keating  from  selling  the  property,  and  both  are 
instituted  on  behalf  of  the  plaintiff  and  all  other  creditors. 

The  parties  defendants  in  both  are  substantially  the 
same,  being  the  company,  and  Earp,  and  his  wife. 

For  the  purposes  of  this  motion,  I must  hold  that  Jewett 
& Keating  are  properly  represented  in  both  suits,  notwith- 
standing the  difference  in  form  in  the  style  of  cause. 

So  far,  I think,  the  case  comes  within  the  meaning  of 
the  statute,  and  the  only  difficulty  is,  as  to  whether  the 
order  asked  can  be  made  where  the  suit  here  was  com- 
menced before  that  in  the  United  States. 

The  language  of  the  Act  at  first  sight  would  seem  to 
limit  its  provisions  to  cases  where  the  suit  in  this  country 
is  brought  after  that  in  a foreign  country,  but  it  does  not 
say  so  in  express  terms.  I think  the  Act  should  be  inter- 
preted liberally,  and  not  be  limited  to  cases  where  a suit 
is  instituted  first  in  a foreign  country,  unless  it  was  clearly 
the  intention  of  the  Legislature  to  so  restrict  it. 

By  the  Interpretation  Act,  Consol.  Stat.  U.  C.  ch.  2,  sec.  18, 
sub-sec.  1,  “ The  law  is  to  be  considered  as  always  speaking, 
and  whenever  any  matter  or  thing  is  expressed  in  the  present 
tense,  the  same  is  to  be  applied  to  the  circumstances  as 
they  arise,  so  that  effect  may  be  given  to  each  Act  and 
every  part  thereof,  according  to  its  spirit,  true  intent,  and 
meaning.” 
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Reading  section  4 of  the  Act,  with  the  aid  of  the  inter- 
pretation clause,  as  speaking  in  the  present  tense  at  the 
time  of  this  application,  I find  that  “ A suit  is  brought  in 
a Court  of  Equity”  in  this  Province  u for  a cause  of  action 
for  which  a suit  has  been  brought,  and  is  pending ” in  the 
United  States,  and  I therefore  think  the  case  comes  within 
the  meaning  and  intention  of  our  Act. 

In  placing  this  construction  on  it,  I do  not  think  I do 
violence  to  its  terms,  but  am  only  carrying  out  its  true 
spirit  and  intention. 

The  only  question  that  remains  is,  as  to  the  advisability 
of  staying  proceedings  in  this  Court,  and  I find  that  the 
suit  in  the  United  States  is  at  a more  advanced  stage,  and 
will  be  heard  some  time  before  this  suit  can  be  be  brought 
to  a hearing:  that  the  parties  all  reside  in  the  United 
States,  and  are  therefore  personally  subject  to  the  orders 
of  the  Court  there : that  the  conveyances  sought  to  be 
delivered  up  to  be  cancelled,  and  the  books  of  account  and 
other  documents  required  in  evidence  are  there,  (the  latter 
in  daily  use) : that  the  greater  part  of  the  property  in  dis- 
pute is  there  ; and  that  the  parties  being  personally  under 
the  jurisdiction  of  the  United  States  Court,  more  complete 
justice  may  in  some  respects* be  effected  there  than  here. 

I therefore  think  the  order  should  go  for  a stay  of  pro- 
ceedings in  this  suit,  until  the  hearing  or  other  determina- 
tion of  the  suit  in  the  Supreme  Court  of  the  State  of  New 
York,  on  condition  that  all  proceedings  in  the  cross  suit  in 
this  Court  be  stayed  for  the  same  period. 
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Morgan  v.  Holland. 

Settlement  b‘y  parties — Liability  for  costs. 

In  a suit  by  a cestui  qui  trust  against  a trustee  and  another  to  prevent  the^ 
trustee  from  selling  the  land  to  his  co-defendant,  an  injunction  was  ob- 
tained restraining  the  defendants  from  alienating  or  encumbering  the 
property  or  committing  waste.  The  plaintiff,  without  the  knowledge  of 
his  solicitor,  entered  into  an  agreeement  with  the  co-defendant  to  com- 
promise the  suit.  On  an  application  by  the  plaintiff’s  solicitor  that  his 
costs  should  be  paid  by  the  co-defendant : 

Held , that  the  property  had  been  recovered  or  preserved  by  the  injunction, 
and  that  the  co-defendant  was  liable  for  the  solicitor’s  costs. 

[December  4,  1876  ; January  10,  1877. — Proudfoot,  Y.  C.] 

This  was  an  appeal  from  an  order  of  the  Referee,  upon 
the  petition  of  the  plaintiff’s  solicitors  Messrs.  McCarthy, 
Boys,  & Pepler,  referring  it  to  the  Master  to  tax  to  the 
petitioners  their  bill  of  costs  against  the  plaintiff,  and  that 
the  defendant  Larkin  pay  them,  and  on  such  payment  the 
bill  to  be  dismissed. 

The  bill  was  filed  by  the  plaintiff,  alleging  that  the 
defendant  Holland  held  some  lands  as  a trustee  for  him, 
and  that  he  had  agreed  to  sell  to  the  defendant  Larkin, 
a purchaser  with  notice.  On  15th  February,  1876,  the 
plaintiff  obtained  an  injunction  restraining  the  defendants, 
Holland  and  Larkin,  from  alienating  or  incumbering  the 
land,  and  from  commiting  trespass  or  waste,  on  said  land 
mentioned  in  the  bill.  On  the  7th  March,  a motion  was 
made  to  vary  the  minutes,  which  was  refused. 

On  the  11th  March,  Larkin  took  the  plaintiff  to  his  (the 
plaintiff’s)  solicitors’  office,  and  in  the  presence  of  the  soli- 
citors, made  to  the  plaintiff  an  offer  of  $100  if  he  would 
give  him  a title  to  the  land  at  once — $50  in  money  and 
$50  in  a note, — and  pay  the  balance  of  his  purchase  money 
into  Court,  and  let  plaintiff  and  Holland  contest  the  right 
to  it.  The  solicitors  informed  the  plaintiff  and  Larkin  that 
their  costs  amounted  to  $180,  and  after  giving  credit  for 
$25  received  on  account,  the  balance  still  due  would  ex- 
ceed the  amount  offered  to  Larkin,  and  leave  the  plaintiff 
nothing  for  himself,  unless  he  finally  won  the  suit  against 
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Holland.  The  plaintiff  then  made  up  his  mind  not  to  ac- 
cept the  offer.  Larkin  appeared  very  much  disappointed 
at  his  failure  to  effect  a compromise,  and  said  he  would 
speak  to  him  again  about  it,  and  asked  Mr.  McCarthy  if  an 
agreement  come  to  outside  of  his  office  would  be  good. 
Mr.  McCarthy  warned  him  not  to  attempt  such  a thing ; 
but  if  there  were  any  prospects  of  a settlement  to  bring  the 
plaintiff  in  again. 

Larkin  in  his  affidavit  said  his  offer  to  plaintiff  was  $50, 
but  after  a great  deal  of  conversation,  and  urged  by  Mc- 
Carthy, he  agreed  to  pay  $50  cash  and  $50  in  a note,  and 
that  on  the  same  evening,  the  11th  March,  the  plaintiff 
came  and  offered  to  accept  the  $50  ; this  was  paid  to  him 
and  a receipt  taken,  expressed  to  be  in  full  of  any  claim  he 
might  have,  or  might  have  by  the  process  of  law  to  the  50 
acres,  and  he  thereby  gave  up  all  his  right,  title,  and  inter- 
est to  these  50  acres  to  Larkin.  The  receipt  is  dated  the 
14th  March.  This  not  being  considered  by  defendant’s 
solicitors  sufficient,  Larkin  had  a memorandum  of  settle- 
ment drawn  up  on  the  20th  March,  the  plaintiff  relieving 
the  defendants  from  all  cause  of  action  in  this  suit,  and  to 
pay  his  own  costs — the  defendants  to  pay  their  costs,  bill 
to  be  dismissed  by  plaintiff  at  his  own  expense  within  a 
week;  if  not  done  defendants  may  have  it  done  on  the  same 
terms,  viz.,  each  party  to  pay  his  own  costs.  At  the  same 
time  a release  of  all  demands  of  plaintiff  against  Larkin 
and  Holland,  was  executed,  and  a quit  claim  deed  of  the 
50  acres,  was  executed  by  plaintiff  to  Larkin.  When  these 
papers  were  signed  Larkin  paid  the  plaintiff  another  $50. 

The  injunction  was  dissolved  on  the  4th  April,  notice 
having  been  given  on  the  16tli  March.  The  affidavit  of 
Larkin  setting  out  the  receipt  of  the  14th  March,  plaintiff’s 
solicitors  being  unable  to  find  him  or  to  communicate  with 
him. 

The  solicitors,  on  9th  September,  hearing  that  an  appli- 
cation was  to  be  made  to  dismiss  the  bill,  wrote  to  defend- 
ants’ solicitors  notifying  them  of  their  claim,  and  that  un- 
less paid,  they  would  present  a petition  for  the  purpose  of 
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compelling  the  defendants  to  pay  them.  A notice  of  motion 
to  dismiss  was  then  given,  and  for  the  first  time  the  plain- 
tiff’s solicitors  ascertained  that  the  plaintiff  had  made  a 
deed  to  Larkin. 

Hoyles,  for  the  petitioner. 

W.  Mulock,  for  the  defendant. 

Proudfoot,  Y.  C. — The  plaintiff  is  a negro,  a labouring 
man,  in  indigent  circumstances,  unable  to  write,  and  has 
since,  it  is  said,  gone  to  the  States. 

The  affidavits  are  somewhat  contradictory  as  to  what 
took  place  in  the  solicitors’  office,  but  the  conviction  im- 
pressed on  my  mind  from  their  perusal,  is,  that  Larkin 
knew  full  well  that  if  he  took  the  plaintiff  to  his  solicitors’ 
office  he  would  not  get  so  favourable  a settlement,  and  al- 
though he  had  been  warned  to  make  no  settlement  with 
the  plaintiff  elsewhere,  and  that  the  solicitors  had  a large 
claim  for  costs,  he  gave  plaintiff  the  money  knowing  full 
well  that  none  of  it  would  go  into  the  solicitors’  hands. 
(See  paragraphs  20,  21,  and  22,  of  Larkins’s  affidavit.) 

For  the  appellant  Larkin,  it  was  said,  that  no  final  de- 
cision having  been  come  to  in  the  suit,  it  cannot  be  assumed 
that  he  would  have  recovered  anything  on  which  the  soli- 
citors would  have  a claim;  that  no  fund  had  been  recovered 
by  the  solicitors ; that  the  notice,  if  operative  at  all,  operates 
by  way  of  equitable  assignment,  and  to  effectuate  it,  the 
fund  must  be  within  reach  of  the  Court ; that  here  the 
sum  received  by  plaintiff  was  for  a compromise,  and  never 
under  the  control  of  the  Court.  Twynam  v.  Porter,  L.  R. 
11  Eq.  181,  is  a sufficient  authority  that  where  a suit  is  com- 
promised out  of  Court,  the  amount  may  be  considered  as 
secured  or  protected  by  the  suit,  if  any  of  the  proceedings 
were  of  a character  to  have  that  effect,  on  the  appointment 
of  a Receiver.  There  was  nothing  further  done  there,  and 
the  compromise  money  was  not  in  his  hands. 

In  Pinkerton  v.  Easton,  L.  R.  16  Eq.  490,  Lord  Selborne 
refused  to  extend  that  to  the  case  of  an  administration 
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suit,  in  which  an  administration  decree  had  been  obtained, 
and  the  accounts  brought  into  Chambers,  but  before  certi- 
ficate plaintiff  stayed  proceedings  : “ The  real  question  in 
such  cases  must  be,  whether  proof  has  been  given  to  the 
satisfaction  of  the  Court,  of  the  actual  recovery  or  preser- 
vation of  property  by  means  of  the  suit,  which  is  always  a 
question  of  fact.” 

In  my  opinion  the  injunction  here  had  as  forcible  an  in- 
fluence in  the  recovery  or  preservation  of  the  property  as 
the  appointment  of  the  Receiver  in  Twynam  v.  Porter.  It 
prevented  the  transfer  of  the  property,  and  the  commission 
of  waste,  and  thus  kept  it  in  medio  till  the  determination 
of  the  suit.  While  the  event  of  the  litigation  is  still  pend- 
ing the  arrangement  is  come  to  which  turns  the  plaintiff’s 
right  in  the  land  to  the  possession  of  a sum  of  money,  and 
he  thereupon  abandons  his  claim  in  the  suit.  I think  this 
is  a sum  of  money  recovered  by  means  of  the  suit.  In 
Broiunscomb  v.  Tally,  3 Chy.  Ch.  71,  there  was  no  fraud, 
no  collusion — a simple  settlement  between  the  parties,  and 
no  apparent  likelihood  of  costs. 

In  Ex  jparte  Morrison , L.  R.  4 Q.  B.  153,  Blackburn,  J., 
says  : “ Where  there  has  been  an  actual  judgment,  or  where 
the  fruits  of  the  litigation  have  been  obtained  without  a 
judgment,  if  an  arrangement  is  made  to  prevent  the  at- 
torney from  reaping  the  benefit  of  his  lien,  the  Court  may 
set  aside  such  an  arrangement,  or  may  force  the  parties 
who  have  so  deprived  the  attorney,  to  pay  the  costs  for 
which  the  attorney  had  the  lien.” 

In  Ex  parte  Games,  3 H.  & C.  294,  the  plaintiff  after 
declaration  gave  the  defendant  a release  of  the  cause  of 
action  ; the  defendant  pleaded  the  release  ; the  replication 
confessed  the  plea,  and  prayed  judgment  for  costs.  This 
was  afterwards  signed,  but  the  plaintiff,  in  collusion  with 
the  defendant,  refused  to  allow  the  execution  to  be  enforced. 
The  Court  interfered. 

In  Brown  v.  Conant,  2 P.  R.  208,  there  was  no  fraud  : 
the  plaintiff  told  his  attorney  of  his  intention  to  settle. 
Richards,  C.  J.,  seems  to  treat  the  effect  of  the  notice  of  lien 
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as  like  paying  a debt  that  has  been  assigned  after  notice. 
That  was  the  view  of  Lord  Mansfield,  in  Welsh  v.  Hole , 1 
Doug.  238,  but  it  was  disclaimed  in  Bransdon  v.  Allard , 
2 E.  & E.  20. 

Nor  do  I think  that  the  liability  of  the  defendant  should 
be  limited  to  the  amount  he  paid  to  the  plaintiff.  The 
plaintiff  never  would  have  accepted  the  sum  given  to  him, 
which  was  less  than  his  attorneys’  bill,  had  he  intended  to 
pay  the  attorneys,  and  the  defendant  knew  this,  and  aided 
the  plaintiff  in  an  endeavour  to  cheat  his  attorneys.  Sup- 
posing the  amount  paid  to  the  plaintiff  to  have  been  the 
value  of  his  interest,  he  would  have  been  entitled  to  a 
decree  with  costs.  The  settlement  intercepted  this  ; and, 
considering  the  capacity  of  the  plaintiff,  and  that  of  the 
defendant,  no  honest  settlement  could  have  been  arrived 
at  under  the  circumstances  by  the  payment  of  $100,  each 
party  to  pay  his  own  costs. 

I think  the  order  apppealed  from  right,  and  the  appeal 
is  dismissed,  with  costs. 


Appeal  dismissed. 
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The  Canada  Permanent  Loan  and  Savings  Company 

v.  Ross. 

Title — Power  of  attorney — 39  Vic.  eh.  29,  0.,  sec.  1,  sub-sec.  3. 

Held , that  a registered  memorial  of  a deed,  executed  under  a power  of 
attorney,  is  not  sufficient  evidence  of  the  power  under  39  Vic.  ch.  29, 
0.,  sec.  1,  sub-sec.  3. 

[October  7,  1876.  — The  Master .] 

The  facts  appear  fully  in  the  judgment. 

G.  A.  Mackenzie , for  vendor. 

D.  Black,  for  purchaser. 

The  Master. — On  settling  the  conveyance  to  the  pur- 
chaser, one  question  arising  upon  the  title  is  submitted  to 
me.  In  the  chain  of  title  there  is  a deed  executed  under  a 
power  of  attorney.  The  deed  itself  is  not  produced,  only 
a certified  copy  of  the  memorial  executed  by  the  grantor 
by  his  attorney.  The  power  of  attorney  is  not  produced, 
and  no  evidence  has  been  given  as  to  the  possession.  The 
vendor’s  solicitor  contends  that  the  production  of  his 
memorial  is  sufficient,  relying  on  sec.  1,  sub-sec.  3,  of  the 
Vendor  and  Purchasers’  Act,  39  Vic.  ch.  29,  0. 

I rule  against  his  contention.  It  is  impossible  to  hold 
that  since  the  passing  of  that  Act  a registered  memorial 
proves  more  than,  before  the  Act,  the  deed  itself,  if  pro- 
duced, would  have  proved.  The  purchaser  is,  therefore, 
entitled  to  have  evidence  supplied  as  to  the  power  of 
attorney.  As  the  deed  is  an  old  one,  evidence  that  posses- 
sion has  gone  along  with  the  title  under  which  the  vendors 
claim  for  the  requisite  period,  may  be  sufficient. 
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Re  Osler,  a Solicitor. 

Surrogate  Court  fees — C.  S.  U.  C.  ch.  16,  sec.  17. 

The  Surrogate  Courts  Act,  C.  S.  U.  C.  oh.  16,  sec.  17,  enacts  that,  unless 
otherwise  provided,  the  practice  of  the  Surrogate  Court  shall,  so  far  as 
the  circumstances  of  the  case  will  admit,  be  according  to  the  practice  in 
Her  Majesty’s  Court  of  Probate  in  England.  Reid , that  the  word 
“ practice  ” did  not  include  costs,  so  as  to  introduce  the  tariff  of  the 
English  Court. 

Held  also,  that  in  the  absence  of  a tarilf  of  fees  for  contentious  business  in 
the  Surrogate  Court,  the  costs  of  the  solicitor  must  be  taxed  according 
to  the  tariff  of  the  County  Court,  and  according  to  the  tariff  of  the  Court 
of  Chancery  for  any  work  done  in  that  Court. 

[October  25,  1876. — The  Master .] 


In  this  matter,  the  solicitor’s  party  and  party  bill  of  costs 
for  services  performed  in  the  Surrogate  Court,  had  been 
taxed  by  the  surrogate  clerk  upon  the  scale  of  the  English 
Court  of  Probate,  which  scale  has  hitherto  been  adopted 
by  the  surrogate  clerks,  relying  upon  the  wording  of  C.  S. 
U.  C.  ch.  16,  sec.  17.  Upon  the  application  of  the  client, 
the  Attorney-General,  the  solicitors’  bill  was  referred  to 
the  Master  to  be  taxed,  in  order  that  the  question  of  the 
tariff  properly  applicable  to  charges  for  services  performed 
in  the  Surrogate  Court  should  be  definitely  settled. 


Osier,  Q.  C. 

J.  G.  Scott,  for  the  Attorney-General. 

The  Master.— -The  objection  taken  by  the  solicitor,  that 
the  costs  now  in  question  have  been  taxed  by  the  Master 
of  the  Surrogate  Court,  the  proper  officer,  so  that  there 
can  be  no  going  behind  his  allocatur,  cannot  prevail.  For 
effect  to  be  given  to  such  an  objection,  if  it  be  entitled  to 
any  weight,  it  should  have  been  taken  when  the  order  for 
taxation  was  applied  for,  as  it  goes  to  the  root  of  the  whole 
matter.  Besides,  the  taxation  in  the  Surrogate  Court  was 
one  on  which  the  opposite  party  was  represented,  but  the 
client  now  seeking  to  tax  his  solicitors’  bill  was  not  repre- 
sented by  any  solicitor  other  than  his  own  solicitor,  against 
whom  he  now  desires  the  taxation,  and  even  if  the  opposite 
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party  did  not  oppose  the  taxation  in  the  Surrogate  Court 
being  had  upon  a particular  scale,  I cannot  hold  that  the 
client  is  now  precluded  from  alleging  that  the  scale  on 
which  costs  have  been  allowed,  is  an  improper  one. 

The  second  objection,  that  the  solicitor  is  not  seeking 
any  costs  from  the^client,  but  is  satisfied  with  what  has 
been  taxed  to  him  in  the  Surrogate  Court,  is  also  an  objec- 
tion which  should  have  been  taken  before  the  order  for 
taxation  was  made. 

The  question  must  therefore  now  be  decided,  upon  which 
scale  should  these  costs  be  taxed  ? 

The  solicitor  contends  that  they  should  be  taxed  upon 
the  scale  of  costs  allowed  in  the  Court  of  Probate  in  England. 
For  this  he  relies  upon  the  words  of  section  17  of  the 
Surrogate  Act,  Consol.  Stat.  U.  C.  ch.  16,  which  says,  that 
unless  otherwise  provided  by  the  Act,  “ the  practice  of  the 
said  Surrogate  Courts  shall,  so  far  as  the  circumstances  of 
the  case  will  admit,  be  according  to  the  practice  of  Her 
Majesty’s  Court  of  Probate  in  England.”  He  also  relies  upon 
the  fact  that  in  several  of  the  Surrogate  Courts  in  the  Pro- 
vince, that  scale  of  costs  has  been  adopted  by  the  taxing 
officer  as  the  proper  one  in  contentious  business.  No  tariff 
of  fees  for  contentious  business  has  ever  been  framed  under 
the  provisions  of  the  Act. 

In  my  opinion  the  contention  on  the  part  of  the  client, 
that  the  word  “ practice”  does  not  include  “ costs,”  is  the 
correct  one.  The  word  “ practice”  is  undoubtedly  one  of 
very  wide  import.  In  Wharton’s  Law  Lexicon  it  is  said 
to  be,  “ the  form  and  manner  of  conducting  and  carrying  on 
suits,  actions,  or  prosecutions  at  law  or  in  equity,  civil  or 
criminal,  through  their  various  stages,  from  the  commence- 
ment to  final  judgment  and  execution,  according  to  the 
principles  and  rules  laid  down  by  the  several  Courts.” 

No  mention,  it  will  be  observed,  is  made  of  costs.  The 
power  which  the  Judges  possess  of  regulating  matters  of 
practice  is  not  unlimited  as  to  everything  connected  with 
a suit  or  incident  to  it  in  the  course  of  litigation  : Attorney  - 
General  v.  Sillem,  10  Jur.  N.  S.  446. 
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That  the  word  “practice”  in  the  statute  relating  to  the  Surro- 
gate Court  was  not  intended  to  include  costs  seems  apparent; 
for,  as  pointed  out  by  Mr.  Scott,  while  power  is  given  by 
the  Surrogate  Court  Act  of  1858  (22  Vic.  ch.  98),  to  certain 
Judges  to  make  rules  and  orders  for  regulating  the  practice 
and  proceedings  in  these  Courts,  power  to  fix  and  regulate 
the  fees  for  services  done  in  them  is  conferred  independently. 
The  14th  section  of  the  Act  gives  power  to  make  orders  for 
regulating  the  procedure  and  practice.  The  power  to  fix  a 
table  of  fees  to  be  taken  by  attorneys  and  solicitors  was 
conferred  by  the  50th  section  ; and  again  in  the  65th  section 
the  making  of  orders  as  to  practice,  and  the  fixing  of  a table 
of  fees  are  separately  referred  to. 

In  the  present  Surrogate  Act,  (Consol.  Stat.  U.  C.  ch.  16) 
we  find  the  same  thing.  The  sections  of  the  former  Act, 
which  have  been  referred  to,  appear  with  slight  alteration  as 
the  19th,  71st,  and  84th  sections.  Throughout  the  making 
orders  to  regulate  the  proceedings,  that  is,  the  practice  and 
the  fixing  a table  of  fees  are  treated  as  two  separate  and 
distinct  things  ; that  the  separation  of  these  two  matters  in 
this  Act  is  not  fortuiticus  is  evident  from  turning  to  some 
others. 

Thus  in  the  Chancery  Court  Act,  (Consol.  Stat.  U.  C.  ch.12) 
the  Court  may  under  sec.  75,  make  general  orders  for  regu- 
lating “ the  practice  and  proceedings  of  the  Court,”  and 
then,  amongst  other  things,  “ the  allowance  and  amount  of 
costs.’’ 

So  by  the  Common  Law  Procedure  Act  (Consol.  Stat.  U. 
C.  ch.  22,  sec.  333),  the  power  of  making  general  rules  for 
practice  and  fixing  fees  and  costs  is  kept  distinct. 

More  recently  in  the  Partition  Act  (32  Yic.  ch.  33,  sec. 
45,  0.,)  we  find  the  same  thing  occurring. 

♦In  England  the  same  distinction  between  practice  and 
costs  is  apparent.  In  the  recent  Act  36  and  37  Yic.  ch.  66, 
by  which  the  Supreme  Court  of  Judicature  was  constituted,  the 
68th  sec.  provides  for  Her  Majesty,  with  the  assistance  of  the 
Judges,  preparing  rules  “ for  the  regulation  of  any  matters 
relating  to  the  practice  and  procedure  of  the  said  Courts 
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respectively,  or  to  the  duties  of  the  officers  thereof,  or  to  the 
costs  of  proceedings  therein.”  The  Settled  Estates  Act 
(Imp.  Act  19  and  20  Vic.  ch.  120,  sec.  30),  and  other 
English  Acts,  afford  further  illustrations  of  the  distinction 
being  used. 

In  all  cases  practice  and  costs  are  spoken  of  and  treated 
as  separate  and  distinct.  The  power  to  make  rules  of  prac- 
tice never  seems  to  be  treated  as  if  the  regulating  the  scale 
of  costs  was  part  of  the  practice.  Here  the  solicitor  has 
done  certain  work,  and  should  receive  some  remuneration, 
although  there  is  no  tariff  settled  by  the  Judges  under  the 
Act.  In  the  absence  of  such  a tariff,  it  must  be  fixed  by  a 
quantum  meruit , and  as  the  County  Court  is  the  Court 
most  intimately  connected  with  the  Surrogate  Court,  I direct 
the  costs  of  the  solicitor  to  be  taxed  according  to  the  tariff 
allowed  for  County  Courts.  If  any  of  the  work  was  done 
in  the  Court  of  Chancery,  that  part  of  it  should  be  allowed 
for  according  to  the  tariff  of  that  Court. 

To  hold  that  under  the  word  ‘‘practice,”  in  sec.  17  of 
Act,  the  scale  of  fees  allowed  for  business  done  in  Her 
Majesty’s  Court  of  Probate  in  England,  is  to  be  the  scale  for 
contentious  business  here,  would,  as  remarked  by  Mr.  Scott, 
produce  the  rather  startling  result,  that  work  done  in  an 
Inferior  Court  would  be  remunerated  at  a rate  double,  and 
in  some  cases,  triple  the  remuneration  allowed  in  the  Superior 
Courts  (a). 


(a)  This  decision  was  affirmed  on  Appeal,  24  Gr.  629. 
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Wilkins  v.  Peatman  et  al. 


Interpleader — Costs — Laches. 

The  parties  having  agreed  that  the  sheriff  need  not  interplead  until  it  was 
ascertained  what  the  estate  of  the  defendants,  who  had  become  insolvent, 
would  realize. 

Held , that  the  sheriff  was  entitled  to  a reasonable  time  to  enquire  into  the 
matter  before  applying  for  relief,  and  was  entitled  to  his  costs. 

Held , also,  that  the  execution  creditor  was  entitled  to  see  the  claimant’s 
affidavit  for  the  purpose  of  ascertaining  the  bona  fides  of  the  claim  before 
abandoning,  and  the  claimant  was  therefore  refused  his  costs. 

[January  11,  1877. — Mr.  Dalton , Q.  C.] 

Tsih  was  an  application  on  behalf  of  the  Sheriff  of  the 
County  of  Waterloo,  for  an  interpleader  order. 

It  appeared  from  the  affidavits  filed  that  after  the 
claimant  had  claimed  the  goods  in  question,  one  of  the  de- 
fendants became  insolvent : that  it  was  arranged  between 
the  attorney  for  the  plaintiff,  the  assignee,  and  the  sheriff 
that  the  sheriff  need  not  interplead  until  it  was  ascertained 
what  would  be  realized  from  the  estate  of  the  insolvent  de- 
fendant, whose  goods  had  been  handed  over  by  the  sheriff 
to  the  assignee  in  insolvency. 

On  the  argument,  after  the  execution  creditor  had  read 
the  affidavit  filed  by  the  claimant  in  support  of  his  claim, 
he  abandoned  the  seizure  of  the  goods ; and  it  was  con- 
tended that  the  sheriff  was  too  late  in  making  his  applica- 
tion for  an  interpleader  order,  and  that  under  the  circum- 
stances, neither  the  sheriff  nor  the  claimant  were  entitled 
to  their  costs  of  the  application. 
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W.  Davidson,  for  the  sheriff. 

J.  B.  Read , for  the  execution  creditor. 

F.  Osier,  for  the  claimant. 

Mr.  Dalton  held  that  the  understanding  entered  into 
between  the  parties  precluded  the  execution  creditor  from 
setting  up  the  laches  of  the  sheriff,  and  that  owing  to  the 
insolvency  of  one  of  the  defendants,  he  was  justified  in 
taking  a reasonable  time  to  inquire  into  the  matter,  and 
was  entitled  to  his  costs  of  the  application. 

He  also  held  that  the  execution  creditor  was  entitled  to 
see  the  claimant’s  affidavit,  in  support  of  his  claim,  for  the 
purpose  of  ascertaining  the  bona  fides  of  the  claim,  before 
abandoning  his  seizure;  and  refused  to  give  the  claimant 
costs  as  against  the  execution  creditor. 

Order  accordingly. 


Carter  v.  Stewart. 

In  terp  le  a der — Costs . 

Tli 3 claimant  of  goods  seized  under  two  executions  brought  trespass  against 
the  sheriff,  and  an  interpleader  was  directed  between  the  claimant  as 
plaintiff  and  the  two  execution  creditors  as  defendants.  The  claimant 
having  succeeded  in  such  issue  : 

Held , that  the  sheriff  should  be  paid  his  costs  of  defence  of  the  action 
against  him  and  of  the  interpleader  application,  and  that  the  execution 
creditor  must'  pay  the  claimant’s  costs,  which  could  not  be  apportioned 
between  them. 

[January  12,  1877. — Hagarty , C.  J.  C.  P.] 

In  this  case  there  were  two  separate  execution  creditors, 
and  the  claimant  brought  an  action  against  the  sheriff  for 
trespass  in  seizing  the  goods  taken  under  the  writs. 

An  order  was  made  directing  an  issue  to  be  tried  between 
the  claimant,  as  plaintiff,  and  the  execution  creditors  as 
defendants,  staying  proceedings  against  the  sheriff,  and 
reserving  the  whole  question  of  costs  until  after  the  trial 
of  the  issue. 
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The  claimant  having  succeeded,  Donovan,  for  him,  now 
moved  for  an  order  upon  the  sheriff  and  execution  creditors 
to  pay  the  claimant’s  costs,  contending  that  the  sheriff 
should  pay  the  costs  of  the  action  which  had  been  brought 
against  him. 

J.  E.  Robertson,  for  the  execution  creditors,  urged  that 
the  costs  should  be  apportioned  between  the  creditors,  and 
each  one  should  be  ordered  to  pay  a part. 

F.  Osier,  for  the  sheriff,  contended  that  the  sheriff  should 
not  be  ordered  to  pay  any  costs,  and  that  he  was  entitled 
to  be  paid  all  his  costs  of  defence  of  the  action,  and  the 
costs  of  his  application  for  the  interpleader  order  to  be 
taxed  and  paid  in  the  usual  way,  pursuant  to  the  statute. 

Hag  ARTY,  C.  J.  C.  P. — I think  the  sheriff  should  be  paid 
his  costs  of  the  defence  of  the  action,  and  of  the  interpleader 
application  to  be  taxed  and  paid  in  the  usual  way.  The 
execution  creditors  must  pay  the  claimant’s  costs.  They 
have  joined  in  the  issue  as  defendants,  and  I cannot 
apportion  their  liability. 


In  re  Hunter  v.  Griffiths. 

Appeal — 39  Vic.  ch.  18,  sec.  84,  D. 

Under  39  Vic.  ch.  18,  sec.  84,  D,  “The  Indian  Act  1876,”  amappeal  must  be 
brought  before  the  Appellate  Judge  within  thirty  days  from  the  convic- 
tion. Giving  notice  of  appeal  to  the  next  session,  and  entering  a re- 
cognizance within  that  time  is  not- sufficient. 

[January  12,  1877. — Hagarty , C.  J.C.  P.] 


In  this  case  a summons  was  taken  out  to  shew  cause 
why  a mandamus  should  not  issue  to  compel  Stephen  J. 
Jones,  Esquire,  Chairman  of  the  Court  of  General  Sessions 
of  the  Peace,  to  hear  the  appeal  of  Ellen  Hunter,  of  the 
town  of  Brantford,  against  a certain  conviction  bearing 
date  the  13th  day  of  July  1876,  made  by  James  Weyms, 
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Police  Magistrate,  whereby  the  said  Ellen  Hunter  was  on 
the  complaint  of  Henry  Griffiths  convicted  of  having  at 
the  said  town  of  Brantford  on  the  11th  day  of  July,  1876, 
sold  spirituous  liquors  to  an  Indian,  contrary  to  “ The 
Indian  Act,  1876,”  89  Yic.  ch.  18,  I).,  and  was  ordered 
to  be  imprisoned  for  one  month  and  to  pay  a fine  of  fifty 
dollars  and  costs. 

It  appeared  that  the  notice  of  appeal  was  to  the  Chairman 
of  the  General  Sessions  of  the  Peace  at  the  General  Sessions 
to  be  holden  in  the  town  of  Brantford,  in  and  for  the  county 
of  Brant,  on  Tuesday  the  13th  day  of  December,  1876; 
and  the  recognizance  entered  into  on  the  14th  July,  1876, 
was  to  prosecute  the  appeal  on  that  day. 

Upon  the  appeal  coming  on  to  be  heard  the  Chairman  of 
the  Sessions  dismissed  the  appeal,  on  the  ground  that  the 
appeal  should  have  been  to  him  as  Chairman  out  of  Sessions, 
and  should  have  been  brought  on  to  be  heard  before  him  as 
such  Chairman  out  of  Sessions  within  thirty  days  from  the 
conviction,  under  39  Yic.  ch.  18,  sec.  84,  D. 

D.  McMichael,  Q.  C.,  shewed  cause. 

A.  S.  Hardy,  Q.  C.,  supported  the  summons. 

January  12th,  1877,  Hagarty,  C.  J.  C.  P. — I am  not 
prepared  to  hold  that  the  learned  Judge  was  wrong  in  the 
course  taken. 

I think  that  the  Legislature  must  have  intended  to  com- 
pel an  applicant  to  bring  his  appeal  under  review  within 
the  thirty  days  mentioned  in  the  clause,  or  at  least  place  it 
before  the  appellate  Judge  so  that  it  could  be  heard  and 
disposed  of  in  that  time  without  the  appellant’s  default. 

Section  84  of  39  Yic.  ch.  18,  D,  says,  “ No  appeal  shall 
lie  * * except  to  a Judge  of  any  Superior  Court  of  Law, 
County,  or  Circuit,  or  District  Court,  or  to  the  Chairman  or 
Judge  of  the  Court  of  the  Sessions  of  the  Peace,  having 

...  i . . ° 

jurisdiction  where  the  conviction  was  had,  and  such  appeal 
shall  be  heard,  tried,  and  adjudicated  upon  by  such  Judge 
without  the  intervention  of  a jury  ; and  no  such  appeal 
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shall  be  brought  after  the  expiration  of  thirty  days  from 
the  conviction.” 

I think  this  section  enables  any  Superior  Court  or 
County  Court  Judge  in  Ontario  to  hear  and  deal  with  the 
appeal ; and  the  words  “ or  to  the  Chairman  or  Judge  of 
the  Court  of  the  Sessions  of  the  Peace”  coupled  with  the 
direction  to  hear,  try,  and  adjudicate  without  a jury,  are 
merely  descriptive  of  the  judicial  office,  and  do  not  neces- 
arily  give  an  appeal  to  such  Judge  presiding  at  the  regular 
sessions  of  the  Peace. 

Otherwise  the  appellant  can,  as  here  attempted,  post- 
pone the  hearing  of  the  appeal  for  four  or  five  months 
instead  of  the  reasonable  time  directed  by  the  Act. 

Here  the  notice  of  appeal  is  to  the  Chairman  of  the 
Court  of  General  Sessions  of  the  Peace  at  the  next  General 
Sessions  to  be  holden,  &c.,  on  the  12th  of  December,  just 
five  months  distant,  and  the  recognizance  entered  into  is 
to  enter  and  prosecute  the  appeal  at  that  distant  day. 

Prompt  application  could  readily  be  made  either  to  a 
Judge  in  Toronto  or  to  the  County  Judge,  or  to  the  Chair- 
man filling  the  same  office,  and  the  appeal  could  be  heard 
or  at  least  be  ripe  for  hearing  within  the  thirty  days. 

I think  I must  hold  that  the  words,  “ appeal  shall  be 
brought,”  means  something  more  than  giving  a notice  and 
entering  into  a recognizance  for  a Court  five  months  distant. 

I cannot  find  in  other  statutes  anything  to  throwr  much 
light  on  this  question. 

I can  only  decide  it  on  what  appears  to  me  to  be  the 
natural  meaning  of  the  words  used  by  the  Legislature. 

I cannot  think  they  can  have  meant  to  allow  the  prac- 
tice contended  for  by  the  appellant. 

Summons  discharged  ivith  costs. 
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Re  Green,  an  Attorney. 

Costs — Taxation — Right  to  dispute  retainer. 

TThere  an  action  was  brought  on  an  attorney’s  bill  together  with  another 
claim,  an  order  was  made  referring  the  bill  for  taxation  and  reserving 
the  right  to  raise  any  defence  to  the  action,  costs  to  abide  the  event  of 
the  taxation,  not  of  the  cause. 

[January  13,  1877. — Hagarty , C.  J.  C.  P.] 

An  action  having  been  brought  on  an  attorney’s  bill 
together  with  another  claim,  the  client  applied  for,  and 
obtained  an  order  from  Mr.  Dalton  to  tax  the  bill  of  costs- 
The  order  contained  provisions  reserving  to  the  client  the 
right  to  raise  any  defence  to  the  action  he  might  be  advised, 
and  also  provided  that  the  costs  of  taxation  should  abide 
the  event. 

Osier  obtained  a summons  to  shew  cause  why  the  said 
order  should  not  be  set  aside,  on  the  ground  that  the  client 
ought  not  to  have  the  right  to  dispute  the  retainer,  and 
that  the  costs  of  taxation  should  abide  the  result  of  the 
cause. 

W.  Bedford  Mulock  shewed  cause,  and  cited  : Ex  parte 
Woollett . 12  M.  & W.  504. 

F.  Osier  supported  the  summons,  relying  on  Be  Totten, 
27  U.  C.  R.  449. 


Hagarty,  C.  J.  C.  P.  discharged  the  summons,  stating 
that,  in  his  opinion,  the  right  to  raise  any  defence  could  be 
reserved  to  the  client  when  the  taxation  took  place  after 
action  brought,  and  that  the  costs  of  taxation  should  abide 
the  event  of  the  taxation,  not  of  the  cause. 

Summons  discharged. 
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In  Ee  Martin. 

Costs — Taxation — Adding  and  striking  out  charges — Costs  of  taxation — 
a S.  U.  C.  ch.  35,  sec.  31. 

Where  an  attorney  obtains  leave  to  amend  his  bill  after  taxation  com- 
menced, it  is  improper  to  strike  out  any  items  in  the  bill.  The  charges 
alleged  to  be  omitted  should  be  added,  and  if  one-sixth  be  taxed  off  the 
bill  as  amended,  the  attorney  must  pay  the  costs. 

[January  16th,  1877. — Hagarty , C.  J.  C.  P.] 

C.  J.  Holman  obtained  a summons  calling  on  John 
Kobert  Martin, an  attorney  of  this  Court,  to  shew  cause  why 
the  taxation  of  the  bill  of  costs  in  this  matter  should  not  be 
reviewed,  and  the  Master  directed  to  allow  the  said  appel- 
lant his  costs  of  the  reference,  on  the  ground  that  there 
was  more  than  one  sixth  taxed  off  the  bill  of  costs  rendered 
by  the  said  attorney. 

It  appeared  that  an  order  had  been  granted  on  the  appli-  . 
cation  of  the  client,  referring  the  bill  of  costs  for  taxation. 
During  the  course  of  the  reference,  and  when  one-sixth  had 
been  taxed  off  the  bill,  the  attorney  obtained  an  order  from 
Mr.  Dalton  in  the  following  words  : — 

“I  do  order  that  the  said  John  Eobert  Martin  be  at 
libert}^  to  amend  his  bill  rendered  by  him  and  referred  for 
taxation  to  this  Honourable  Court,  by  adding  the  requisite 
number  of  term  fees  and  by  increasing  his  counsel  fee  to 
such  an  amount  as  he  shall  think  fit ; and  that  if  the  Mas- 
ter shall  tax  a greater  counsel  fee  than  at  present  charged 
in  the  bill,  to  that  extent  the  disbursements  charged  in 
attending  as  counsel  are  to  be  entirely  struck  out  of  the 
bill.  And  I do  further  order  that  the  costs  incurred  by 
this  application  be  paid  by  the  said  John  Eobert  Martin, 
and  that  the  said  amount  be  deducted  from  the  said  Mar- 
tin’s bill  on  the  closing  of  the  taxation.”  Under  this  order 
the  attorney  added  to  the  said  bill  the  sum  of  $26.85,. 
which  the  Master  allowed  as  taxable  items,  and  he  entirely 
struck  out  of  the  bill  $4.75  for  attendances  as  counsel,, 
which  the  Master  held  were  not  taxable. 
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The  bill,  as  delivered,  was  $258.66,  which  with  the  $26.85 
allowed  by  the  Master,  made  $285.45.  The  amount  taxed 
off  was  $44.52,  and  as  this  was  less  than  one-sixth  of  the 
bill  as  amended,  the  Master  taxed  the  costs  of  reference  to 
the  attorney. 

Culver  (Richards  & Smith)  shewed  cause.  Under  the 
order  of  Mr.  Dalton,  of  26th  June,  1877,  the  only  bill  before 
the  Master  was  the  bill  as  amended,  and  a sixth  has  not 
been  taxed  off  that  bill.  If  it  was  intended  that  the 
amendment  should  affect  the  costs  of  the  reference,  it 
should  have  been  so  stated  in  the  order.  It  is  now  too  late 
to  ask  to  have  the  order  amended  or  varied,  as  the  time  for 
appealing  has  long  since  elapsed. 

W.  Redford  Muloch  in  support  of  the  summons.  The 
Statute,  C.  S.  U.  C.,  ch.  35  sec.  31,  is  explicit,  that  if  a sixth 
part  be  taxed  off  the  costs  shall  be  paid  by  the  party  by 
whom  or  on  whose  behalf  the  bill  is  delivered.  The  order 
allowing  the  amendment  of  the  bill  should  have  been 
expressed  to  be  without  prejudice  to  the  question  of  a 
sixth  being  taxed  off.  As  the  bill  now  stands,  the  whole 
of  the  added  items  ought  to  be  struck  out,  and  the  items 
struck  out  should  be  included  in  the  amount  taxed  off. 

He  cited  In  re  Hartley , 2 Jur.  N.  S.  448;  Regina  v. 
Eastwood , 6 E.  & B.  285 ; In  re  Davy , 1 U.  C.  L.  J.  N.  S. 
213 ; In  re  Davy,  5 P.  B.  55  ; In  re  Clark,  13  Beav.  173  ; 
In  re  Woollett,  12  M.  & W.  504 ; In  re  Walters,  9 Beav.  299 ; 
Marshall  on  Costs,  240. 

Hagarty,  C.  J.  C.  P. — It  seems  to  me  the  proper  practice 
should  be,  where  an  attorney  applies  after  taxation  com- 
menced, and  obtains  leave  to  amend  his  bill  of  costs,  not  to 
strike  out  any  items  in  the  bill,  but  to  add  the  charges 
alleged  to  be  omitted.  Then  the  deduction  from  the  whole 
bill  as  amended  of  disallowed  items  can  be  made,  and  if 
they  amount  to  over  one-sixth  the'  attorney  pays  the  costs. 

It  would  not  be  fair  to  the  client  to  allow  the  attorney, 
on  finding  that  certain  items  cannot  be  supported,  to  be 
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allowed  to  remove  them  from  his  bill,  and  then  to  make  his 
additions ; such  a course  might  most  materially  affect  the 
costs  of  taxation. 

In  Re  Walters,  9 Beav.  302,  there  is  a form  of  order, 
made  on  petition  of  an  attorney,  to  add  further  items,  that 
the  petitioner  might  bring  in  “an  additional  bill  of  any 
items  of  business  done,  or  money  paid,  omitted  to  be  charged 
in  his  said  bill  already  delivered,  and  likewise  to  alter  any 
of  the  items  already  charged  in  his  bill  by  increasing  or  en- 
larging the  same  ; but  he  is  not  to  diminish  or  make  less  any 
of  the  items  already  charged.”  This  appears  to  have  been 
inserted  in  two  orders. 

In  Re  Clark,  13  Beav.  180,  there  is  a very  full  and 
instructive  report,  signed  by  six  taxing  masters,  as  to  the 
proper  practice,  on  a reference  to  them  for  their  opinion. 
“The  practice  in  the  taxing  masters’  offices  has  been  uniform 
not  to  strike  any  thing  out  of  the  bill,  but  to  tax  off  all 
items  disallowed,  and  to  include  the  amount  of  such  dis- 
allowed items  in  the  computation,  for  the  purpose  of 
awarding  costs  of  the  reference,  subject,  however,  to 
making  a special  report  if  the  circumstances  of  the  case 
should  render  it  proper  to  so  do.” 

I do  not  see  that  the  words  used  in  our  Consolidated 
Act,  C.  S.  U.  C.,  ch.  35,  sec.  31,  differ  substantially  on  this 
ground  frQm  the  old  Act,  2 Geo.  II.,  ch.  23,  sec.  23.  I think 
the  one-sixth  part  spoken  of  in  both  statutes  means  the 
one-sixth  part  of  the  bill  as  delivered  to  the  client. 

Section  33  of  our  Act  allows  the  officer  to  certify  any 
special  circumstances  relating  to  such  bill  or  taxation,  and 
the  Court  or  Judge  may  thereupon  make  such  order  as 
may  be  deemed  right  respecting  the  payment  of  the  costs 
of  taxation. 

Regina  v.  Eastwood,  6 E.  & B.  285,  also  reported  in  2 
Jur.  N.  S.  448,  as  In  re  Hartley,  seems  expressly  in  point. 

The  bill  was  £36  14s.  6d.  On  taxation  the  master  taxed 
off  £7  Os.  3d.,  but  he  also  added  £1  4s.  8d.,  in  respect  of 
items  not  included  in  bill,  of  assize  fees,  &c.,  and  made 
his  allocatur. 


IN  RE  MARTIN. 
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£ s.  d. 

Bill  delivered , 36  14  6 

Taxed  off  5 5 7 


Allowed  for  costs  £31  8 11 


He  allowed  the' attorney  the  costs  of  taxation,  as  less 
than  one-sixth  was  taxed  off. 

On  appeal  the  full  Court  held  this  wrong.  Lord  Camp- 
bell says : “ We  are  all  of  opinion  that  the  proper  course 
was  to  estimate  the  deductions  by  themselves,  as  constituting 
the  sum  taxed  off,  and  not  to  reduce  them  by  the  additions 
made  to  the  bill.” 

In  the  Jurist  report  Lord  Campbell  further  said  : “ It 
would  be  hard  on  the  client  if,  seeing  charges  in  the  bill 
which  he  complained  off,  it  was  referred  to  taxation,  and 
upon  taxation  it  was  determined  that  he  justly  complained 
of  them,  and  yet  he  should  pay  the  costs  of  the  taxation.” 
Wightman  and  Crompton,  JJ.,  make  like  remarks. 

I am  satisfied  that  this  case  settles  the  practice,  and  that 
practice  is  right  and  ought  to  be  uniformly  adhered  to. 

In  very  special  cases  an  application  can  be  made  to  the 
Court  or  Judge  as  to  amending  the  bill,  and  then  proper 
directions  can  be  given  as  to  costs.  Or,  as  allowed  by  the 
statute,  the  taxing  master  can  make  a report  of  any  special 
circumstances,  and  the  Court  or  Judge  may  direct  as  to 
the  costs  of  taxation. 

Here,  on  application  of  the  attorney,  an  application  was 
made  to  Mr.  Dalton,  sitting  in  Chambers,  and  he  made  an 
order  allowing  him  to  amend  by  adding  certain  term  fees, 
and  increasing  counsel  fees  as  advised,  and  if  the  master 
tax  a greater  counsel  fee  than  that  then  charged  in  the  bill, 
to  that  extent  the  disbursements  charged  in  attending  as 
counsel  are  to  be  entirely  struck  out  of  the  bill. 

I do  not  think  this  is  the  right  course  on  general  prin- 
ciples. 

When  a bill  is  delivered,  the  client  sees  certain  objection- 
able items  in  the  bill.  On  these  he  decides  to  have  the  bill 
taxed.  Now,  I do  not  see  the  propriety  of  any  amendment 
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of  the  bill  which  would  have  the  effect  of  getting  rid  of 
one  or  more  items  which  were  found  in  the  beginning  of 
the  taxation  to  be  in  an  objectionable  shape,  and  allowing 
them  to  re-appear  on  the  amendment  in  a form  that  would 
pass  the  scrutiny. 

If  we  look  at  the  matter  on  general  grounds  of  right  and 
wrong,  it  is  not  easy  to  see  why  a client,  to  whom  a bill  is 
presented,  which,  even  after  amendment,  is  reduced  by  over 
$40,  should  have  to  pay  the  costs  of  proving  that  such  a 
sum  was  illegally  claimed  from  him. 

I have  consulted  with  both  the  taxing  masters,  and 
examined  some  cases  in  our  own  Courts.  It  has  always 
seemed  to  me  that  these  appeals  against  a taxation, 
involving  as  here  a general  principle,  should  be  dealt 
with,  as  in  England,  by  the  full  Court,  and  not  by  a 
single  Judge. 

I therefore  direct  that  the  order  made  by  Mr.  Dalton  of 
June  26th.  1876,  be  amended  so  far  as  directs  the  striking 
from  the  attorney’s  bill  the  amount  therein  mentioned,  and 
the  summons  granted  by  my  brother  Wilson  be  made 
absolute,  and  the  report  varied.  But,  under  all  the  cir- 
cumstances of  the  case,  I do  not  think  it  should  be  made 
absolute  with  costs. 

Order  accordingly . 


Buchan  v.  McCord. 

Separate  orders  should  issue  for  the  examination  of  a judgment  debtor 
under  C.  L.  P.  Act,  sec.  287,  and  C.  S.  U.  C.  eh.  24,  sec.  41. 

[January  17,  1877. — Mr.  Dalton,  Q.  C.] 

This  was  an  application  to  set  aside  an  order  combining 
the  examination  of  the  judgment  debtor,  under  the  C.  L. 
P.  Act,  sec.  287,  and  under  the  Con.  Stat.  U.  C.  ch.  24, 
sec.  41. 


m’rOBERTS  Y.  HAMILTON. 
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W.  Redford  Mulock  shewed  cause. 

Shepley  (Ferguson,  Bain,  & Meyers),  contra. 

Mr,  Dalton  thought  that  the  proper  course  was,  to  issue 
separate  orders,  and  gave  leave  to  the  plaintiff  to  issue 
two  orders,  one  for  the  examination  of  the  defendant, 
under  the  C.  L.  P.  sec.  287,  and  the  other  for  the  exami- 
nation under  Con,  Stat.  U.  C.  ch.  24,  sec.  41,  which  also 
contained  an  order  for  production. 

Orders  accordingly. 


McRoberts  v.  Hamilton. 

Sheriff's  fees — Poundage — Satisfaction  of  judgment. 

Where  after  seizure  by  a sheriff  under  an  execution  for  $1,100,  the  execu- 
tion was  settled  between  the  parties  by  the  taking  of  promissory  notes 
from  the  defendant,  and  the  sheriff  was  ordered  to  deliver  up  possession, 
but  the  writ  was  not  withdrawn  : 

Held , that  the  execution  was  satisfied  so  as  to  entitle  the  sheriff  to  some- 
thing for  poundage  under  27  & 28  Vic.  ch.  28,  and  $10  was  allowed. 

[January  26,  1877. — Mr.  Dalton , Q.  C.] 

In  this  case  an  execution  for  over  eleven  hundred  dollars 
was  placed  in  the  hands  of  the  sheriff  of  Simcoe,  under 
which  he  seized  the  property  of  the  defendant.  Imme- 
diately after  such  seizure  the  defendant  went  to  the 
plaintiff  and  arranged  the  matter,  by  giving  him  joint 
promissory  notes  for  the  amount,  and  obtained  an  order 
upon  the  sheriff  to  deliver  up  possession  upon  payment  of 
his  fees.  The  bailiff  had  been  in  possession  for  seven 
days.  The  writs  of  execution  were  not  withdrawn  from 
the  sheriff’s  hands,  but  remained  there  to  be  enforced  if  the 
notes  given  should  not  be  paid  at  maturity.  The  sheriff, 
besides  the  ordinary  charges  for  receipt  of  writ,  mileage, 
possession  money,  &c.,  charged  the  defendant  sixty-four 
dollars  and  some  cents  as  poundage,  being  the  amount  he 
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would  have  been  entitled  to  had  he  made  the  full  amount 
the  writ  was  endorsed  for.  The  defendant  paid  the  amount 
under  protest. 

H.  J.  Scott  obtained  a summons  calling  upon  the  sheriff 
to  shew  cause  why  an  order  should  not,  be  made,  direct- 
ing him  to  return  the  said  sum  of  $64  to  the  defen- 
dant, or  to  return  the  same  less  such  sum  as  a Judge 
might  think  reasonable,  upon  the  grounds  that  the  said 
execution  was  still  in  force  and  unexecuted,  and  that  no 
poundage  was  due  upon  the  same  until  it  should  be  re- 
turned : that  the  execution  was  not  satisfied  so  as  to 
entitle  the  sheriff  to  poundage : that  the  plaintiff  having 
directed  the  sheriff  to  withdraw  from  possession  upon 
payment  of  his  fees,  the  sheriff  could  only  claim  as  such 
fees  the  amount  then  actually  due,  which  could  not  include 
poundage,  and  if  the  sheriff  was  entitled  to  the  latter  he 
must  obtain  it  from  the  plaintiff;  and  that  even  if  the 
sheriff  was  entitled  to  poundage  the  amount  was  excessive, 
and  should  be  reduced. 

Marsh  (Mulock  & Campbell)  shewed  cause. 

H.  J.  Scott  supported  the  summons. 

Mr.  Dalton.  I think  the  execution  is  really  satisfied 
within  the  statute  27  & 28  Vic.  ch.  28,  so  as  to  entitle  the 
sheriff  to  something  for  poundage,  as,  owing  to  the  settle- 
ment between  the  parties,  it  is  not  very  probable  that  the 
execution  will  ever  be  enforced  in  such  a way  that  he  could 
obtain  poundage ; and  I will  in  the  order  reserve  a right 
for  either  party  to  apply,  if  the  execution  should  be  en- 
forced, and  that  this  order  shall  nof  in  any  way  affect  the 
amount  of  poundage  to  be  then  paid.  As  to  the  amount, 
as  nothing  important  has  been  done,  I think  $10  in  addition 
to  the  ordinary  charges  will  be  sufficient.  The  order  will 
go  allowing  $10  as  poundage,  and  for  the  sheriff  to  return 
to  the  defendant  the  balance..  Each  side  must  pay  their 
own  costs. 


Order  accordingly. 


ross  y.  m’lay. 
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Ross  v.  McLay. 

Setting  off  judgments — Special  lien — Lien  of  Toronto  agent  of  party  suing  in 

person.  , 

Held,  that  a special  lien,  given  upon  the  proceeds  of  a judgment  pending 
an  appeal  from  such  judgment,  must  prevail  against  an  application  to  set 
off  judgments. 

Held,  also,  that  the  Toronto  agents  of  a party  suing  in  person  have  no  lien 
for  the  costs  incurred  in  the  suit  by  such  agents. 

[February  1st,  1877.— Mr.  Dalton , Q.  C.] 

Judgment  had  been  signed  in  a suit  in  the  Common 
Pleas  by  plaintiff  against  defendant  on  25th  March,  1876, 
for  $151.41.  Notice  of  appeal  from  such  judgment  was 
given,  and  an  order  made  staying  all  proceedings  pending 
such  appeal.  On  18th  November,  1876,  the  plaintiff  wrote 
to  his  Toronto  agents,  giving  them  a lien  upon  such  judg- 
ment to  the  -extent  of  $50,  and  the  defendant’s  attorneys 
were  notified  of  such  lien,  and  the  appeal  not  having  been 
proceeded  with,  it  was  on  the  20th  of  the  same  month  dis- 
missed, but  the  order  staying  proceedings  was  not  rescinded. 
In  a suit  between  the  same  parties  in  the  Queen’s  Bench, 
judgment  was  signed  by  the  defendant  against  the  plaintiff 
for  $223.59.  The  Toronto  agents  were  aware  of  the  pend- 
ency of  the  second  suit  at  the  time  the  lien  for  th^  $50 
was  given.  Both  suits  were  carried  on  by  the  plaintiff, 
who  was  an  attorney,  in  person.  The  defendant  obtained 
a summons  to  set  off  the  judgments. 

C.  J.  Holman  shewed  cause,  claiming  for  the  Toronto 
agents  the  special  lien  of  $50,  and  also  a general  lien  for  all 
costs  incurred  by  the  agents  in  the  first  suit.  The  right 
to  set  off  judgments  being  purely  equitable,  can  only  be 
exercised  subject  to  the  rights  of  any  third  parties.  In 
equity  the  letter  is  a good  assignment  of  the  $50.  As  the 
plaintiff  sued  in  person,  the  Toronto  agents  really  stand  in 
the  position  of  the  attorneys  in  the  suit,  and  have  a right 
to  their  costs  prior  to  any  set-off.  Simpson  v.  Lamb , 
27  L.  J.  Q.  B.  121 ; Standeven  v.  Murgatroyd , 27  L.  J. 

13 — VOL.  VII.  p.  R. 
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]Ex.  425  ; Millar  v.  Thompson,  1 P.  R 245  ; Taylofs 
Equity  Jur.  17. 

H.  J.  Scott  supported  the  summons.  At  the  time  the 
lien  for  the  $50  was  given  the  case  was  in  appeal,  and  a 
valid  lien  could  not  he  given,  especially  as  the  agents  knew 
all  the  circumstanees  of  the  case,  and  were  aware  at  the 
time  of  obtaining  such  lien,  that  the  defendant  had  obtained 
a verdict  in  the  Queen’s  Bench  suit.  The  general  lien  is 
only  given  to  an  attorney  as  such,  and  an  attorney,  who 
does  work  as  agent  or  otherwise  for  a party  suing  in 
person,  has  no  lien.  Bletcher  v.  Burn,  25  U.  C.  R 92  ; 
Pocock  v.  O’Shaunessy,  6 A.  & E.  807 ; Rawlings  v.  Sewell, 
7 Scott  281  ; Read  v.  Dupper,  6 T.  R 861 ; Bar  Jeer  v.  St. 
Quintin,  12  M.  & W.  441. 

Mr.  Dalton. — I must  allow  the  special  lien  for  the  $50. 
The  judgment  obtained  by  the  plaintiff  was.  sufficiently 
final  to  permit  of  a valid  lien  being  given,  and  I do  not  see 
that  the  fact  of  the  pendency  of  an  appeal  against  the  judg- 
ment, at  the  time,  can  affect  the  matter.  As  to  the  general 
lien,  claimed  by  the  Toronto  agents,  I can  find  no  authority 
for  allowing  it.  There  are  two  cases  of  Smith  v.  Selwyn, 
5 W.  R 682,  and  Anderson  v.  Radcliffe ,E.  B.  &E.  806,  wffiich 
seem  to  me  to  settle  the  points.  The  order  will  be  to 
set  off  the  judgments  subject  to  the  lien  for  the  $50,  and 
each  party  to  pay  his  own  costs. 


Order  accordingly. 


POLK  V.  DONOVAN. 
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Polk  v.  Donovan. 

Trespass — Description — Particulars. 

la  an  action  brought  for  trespass  to  lands,  with  counts  for  trespass  to 
goods  and  trover,  Held,  that  the  defendant,  who  lived  in  the  adjoining 
lot,  was  entitled  to  particulars  of  the  acts  of  trespass  complained  of,  as 
regarded  locality,  so  as  to  inform  him,  by  reference  to  some  object  on  the 
ground,  where  the  plaintiff  claimed  the  division  line  between  the  lots  to  be. 

[February  6th,  1877. — Mr.  Dalton , Q.  C.] 

The  declaration  in  this  case  contained  counts  for  trespass 
to  lands,  trespass  to  goods,  and  trover.  The  description  of 
the  lands  in  the  first  count  was  as  follows : “ being  that 
part  of  lot  number  18  in  the  second  concession  of  the  town- 
ship of  Bastard,  which  is  butted  and  bounded  as  follows, 
“ on  the  south  by  the  concession  line  in  rear  of  the  said  con- 
cession, on  the  east  by  the  easterly  line  of  said  lot  number 
eighteen,  on  the  north  by  the  waters  of  Rideau  Lake,  and  on 
the  west  by  part  of  said  lot  number  eighteen  in  the  occu- 
pation of  Robert  M.  Erown.”  The  defendant  obtained  a 
summons  for  particulars  of  the  lands  mentioned  in  the  decla- 
ration, or  for  an  order  for  amendment  of  the  declaration  as 
regarded  that  portion  of  the  description  of  the  land  describ- 
ing its  eastern  boundary  as  the  eastern  boundary  of  lot  18, 
and  filed  an  affidavit  shewing  that  the  defendant  resided 
on  and  owned  the  lot  next  adjoining  lot  18  on  the  west. 

F.  Osier,  shewed  cause. 

H.  J.  Scott,  supported  the  summons. 

Mr.  Dalton. — I think  the  defendant  is  entitled  to  knew 
where  the  plaintiff  claims  that  the  division  line  of  the  lots 
runs  when  the  latter  is  suing  him  for  trespass  to  his  land, 
and  although  the  description  is,  I think,  sufficient  under  the 
rule  of  Court,  it  is  not  sufficient  to  tell  the  defendant  what 
the  plaintiff  is  going  for.  I will  therefore  make  an  order 
for  the  delivery  of  particulars  of  the  trespasses  complained 
of  as  regards  locality,  such  locality  to  be  defined  by  some 
object  upon  the  ground. 


100 


COMMON  LAW  CHAMBERS. 


From  this  order  the  plaintiff  appealed. 

The  appeal  was  argued  by  the  same  counsel  before  Mr. 
Justice  Galt,  who  sustained  the  decision  of  Mr.  Dalton. 

Order  accordingly. 


Burley  y.  Milne. 


County  Court  case  tried  at  the  Assize — Delivery  and  record. 

A County  Court  case  had  been  tried  at  the  Assizes  under  the  A.  J.  Act, 
1874,  sec.  54.  The  plaintiff  got  a verdict,  and  the  plaintiff’s  attorney 
obtained  the  record.  Defendants’  attorney  applied  for  an  order  to  deliver 
it  up  to  the  Court  of  Queen’s  Bench,  to  enable  him  to  move  against  the 
verdict.  The  Judge  in  Chambers  held  that  he  had  no  jurisdiction  to 
make  such  order. 

The  County  Court  Judge  made  an  order  for  the  delivery  of  it  to  the  Clerk 
of  that  Court,  and  stayed  proceedings  until  next  term. 

[February  26,  1877. — Mr.  Dalton , Q.  C.] 


This  was  a County  Court  case  which  had  been  tried 
at  the  Assizes  under  an  order  of  Mr.  Dalton,  made 
in  pursuance  of  the  51th  section  of  the  Administration 
of  Justice  Act  of  1874,  when  a verdict  was  rendered 
for  the  plaintiff.  The  plaintiff’s  attorney  having  ob- 
tained the  record  from  the  clerk  of  the  County  Court, 
the  defendant  took  out  a summons  calling  on  the 
plaintiff’s  attorney  to  deliver  up  the  record  to  the  Court 
of  Queen’s  Bench,  so  that  he  might  move  against  the 
verdict. 


Allan  Casscls  shewed  cause,  and  objected  that  Mr. 
Dalton  had  no  jurisdiction  to  make  such  an  order. 

C.  J.  Holman,  in  support  of  the  summons,  referred  to 
Law  Reform  Act,  32  Vic.  ch.  6,  sec.  17,  sub-sec.  5,  and 
contended  that  an  attorney,  being  an  officer  of  the  Court, 
could  be  ordered  to  deliver  up  a record  required  by  the 
Court. 
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Mr.  Dalton  held  that  he  had  no  jurisdiction  to  make 
The  order  asked,  and  that  the  application  should  be  made 
to  the  County  Court,  where  an  order  could  be  made  for  the 
delivery  of  the  record  to  the  County  Court  clerk,  who 
could  transmit  it  to  the  Court  of  Queen’s  Bench. 

Subsequently  the  application  was  renewed  before  the 
County  Court  Judge,  who  made  the  order,  and  stayed  all 
proceedings  until  the  first  four  days  of  the  next  succeeding 
term  of  the  Superior  Courts. 

Summons  discharged. 


McHardy  y.  The  Corporation  of  the  County  of  Perth. 

Notice  to  proceed  pending  another  action  for  same  cause. 

The  plaintiff  brought  an  action  against  two  townships  for  not  repairing 
a road,  and  while  it  was  pending  before  the  Court  of  Appeal,  he  issued 
a writ  against  the  defendants  for  the  same  cause,  to  prevent  the  Statute 
of  Limitations  running  against  him,  in  case  it  should  be  held  that  the 
townships  were  not  liable.  A notice  to  proceed  to  trial  having  been  served 
on  the  plaintiff,  the  time  for  trial  was  enlarged  until  after  the  decision  of 
the  Court  of  Appeal. 

[March  10,  1877. — Mr.  Dalton , Q.  C.] 

This  was  an  action  against  the  defendants  for  injuries, 
sustained  by  the  plaintiff  through  the  non-repair  of  a road, 
situated  in  the  County  of  Perth.  Notice  to  proceed  to  trial 
at  the  following  Assizes  having  been  served  on  the  plaintiff, 
a summons  was  obtained,  calling  on  the  defendants  to  shew 
cause  why  the  time  for  proceeding  to  trial  should  not  be 
enlarged  until  a decision  should  be  given  in  a certain 
other  action  brought  against  the  Townships  of  Ellice  and 
Downie  by  the  same  plaintiff,  then  pending  before  the 
Court  of  Appeal,  on  the  ground  that  they  were  for  the 
same  cause  of  action,  and  that  the  plaintiff*  had  commenced 
this  suit  to  preserve  his  right  of  action  in  case  it  should 
be  held  in  appeal  that  the  said  townships  were  not  liable 
for  the  non-repair  of  the  road. 
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G.  J.  Holman  shewed  cause,  and  urged  that  the  defen- 
dants were  entitled  to  have  the  action  disposed  of,  as  the 
time  had  already  been  enlarged  over  one  assize. 

A.  McDougall  contra. 

Mr.  Dalton  made  an  order  enlarging  the  time  for  trial 
until  the  first  Assizes  for  the  County  where  the  venue  was 
laid  to  be  holden  next  after  the  decision  in  the  Court  of 
Appeal  should  be  given.  — Costs  to  be  costs  in  the  cause. 

Order  accordingly . 

March  13th  1877.  Galt,  J.,  refused  a summons  by  way 
of  appeal  from  Mr.  Dalton's  order. 


Royal  Canadian  Bank  v.  Lockman. 

Refusing  to  attend  for  examination — Consol.  Stat.  U.  C.  ch.  24,  sec.  41. 

An  application  to  commit  a defendant  for  refusing  to  attend  for  examina- 
tion under  Consol.  Stat.  U.  C.  ch.  24,  sec.  41,  is  properly  made  in 
Chambers  ; and  it  is  unnecessary  first  to  make  the  order  for  the  examina- 
tion a rule  of  Court. 

[March  12,  1877. — Gwynne,  J.] 

This  was  an  application  to  commit  the  defendant  for 
refusing  to  attend  and  be  examined,  pursuant  to  an  order 
made  under  C.  S.  U.  C.  ch.  24  sec.  41.  The  Summons  was 
granted  in,  and  was  returnable  in  Chambers. 

Geo.  Kerr , Jr.,  contended  that  the  application  could  only 
be  made  in  term  and  not  in  vacation;  and  also,  that  the 
order  for  examination  must  be  made  a rule  of  Court  before 
the  defendant  could  be  proceeded  against  for  contempt. 

W.  Bedford  Mulock,  supported  the  summons  and  cited 
Schneider  v.  Agnew,  6 P.  R.  338. 

Gwynne,  J. — overruled  both  objections,  and  made  an 
order  as  asked  for. 


Order  accordingly. 


CLEMENTS  V.  KIRBY. 


103 


Clements  y.  Kirby. 


Illegal  arrest — Debtor  domiciled  abroad — Return  for  temporary  purpose — 
Con.  Stat.  U.  G.  ch.  24-  sec.  5. 


The  defendant  absconded  from  Canada  in  1866,  being  at  the  time  largely 
indebted  to  the  plaintiff.  In  1877  ne  returned  fora  temporary  purpose, 
having  in  the  meantime  acquired  a domicile  at  Chicago,  when  he  was 
arrested  under  Consol.  Stat.  U’  C.  ch.  24,  sec.  5,  for  the  debt  due  to  the 
plaintiff. 

Held , that  the  arrest  was  illegal,  and  defendant  was  discharged. 

[March  17,  1877 .—Galt,  J.] 


This  was  an  application  to  discharge  the  defendant,  who 
had  heen  arrested  under  a cajpias  issued  under  an  order  of 
the  Judge  of  the  county  of  Brant. 

The  affidavit  made  by  the  plaintiff*,  upon  which  the  order 
was  made,  after  setting  forth  the  debt,  stated  that  “ In  or 
about  the  year  1866  the  said  James  Kirby,  being  largely 
indebted  to  others,  as  well  as  to  myself,  absconded  from 
Canada,  and  went  to  Chicago,  in  the  State  of  Illinois, 
where  he  has  since  remained  : * * * that  the  said 

James  Kirby  has  continued  absent  from  Canada  from  the 
time  he  so  absconded,  and  also  from  the  time  of  such  pay- 
ment on  account,  up  to  about  the  5th  day  of  the  present 
month  of  March  ” (the  affidavit  was  made  on  the  12th), 
“ when  he  returned  for  a temporary  purpose,  and  is  now 
staying  in  the  town  of  Brantford,  but  intends  to  leave,  as  I 
am  informed,  for  Chicago  again  to-day  by  the  afternoon 
train : * * * that  the  said  James  Kirby  returned 

to  Canada  and  to  Brantford  during  the  present  month  as 
aforesaid  to  attend  the  funeral  of  his  lately  deceased 
father,  and  he  intends  again  returning  to  Chicago  to-day, 
as  I verily  believe  and  am  informed.  And  I further  say 
that,  unless  he  be  forthwith  apprehended,  the  said  James 
Kirby  is  about  to  quit  Canada  with  intent  to  defraud  his 
creditors  generally  and  me  particularly.” 

The  affidavit  on  which  this  summons  was  granted,  made 
by  the  defendant,  stated  that  he  left  Canada  in  1865  ; 
that  he  had  since  resided  and  carried  on  his  business  out 
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of  Canada ; that  his  sole  purpose  in  returning  to  Canada 
was  to  attend  his  fathers  funeral,  and  that  his  intention 
in  returning  to  Chicago  was  not  for  the  purpose  of  defeating 
and  defrauding  his  creditors,  or  the  said  plaintiff. 

March  16,  1877.  Dr.  Spencer  shewed  cause.  A single 
Judge  has  no  jurisdiction  : the  application  should  be  to  the 
full  Court.  There  are  no  new  facts  disclosed.  All  the 
material  facts  were  before  the  Judge  who  ordered  the 
arrest,  and  the  present  application  is  really  in  the  nature 
of  an  appeal  from  the  statutory  discretion  of  that  Judge : 
Darner  v.  Busby ; Wigle  v.  Black,  5 P.  R.  856. 

It  will  be  argued  on  the  other  side  that  the  intent  with 
which  defendant  was  about  to  quit  Canada  was  merely  to 
return  to  his  new  domicile  at  Chicago,  and  that  the  case 
is  not  within  the  Statute.  But  it  is  submitted  that  the 
intent  with  which  he  originally  left  Canada  must  govern, 
and  that  his  present  intent  is  connected  by  relation  with 
his  former  conduct.  In  1866  he  absconded  from  Canada 
to  avoid  his  creditors  and  he  has  remained  away  ever 
since,  an  absconding  debtor.  These  facts  are  not  denied 
Although  he  has  in  the  meantime  acquired  a foreign 
domicile,  yet  he  did  so  for  the  fraudulent  purpose  of 
keeping  out  of  the  way  of  his  Canadian  creditors.  His 
present  intent  is  to  place  himself  in  the  same  position 
as  to  his  creditors  which  he  assumed  in  pursuance  of 
his  original  intent  in  quitting  Canada,  and  is  therefore 
within  the  meaning  of  the  statute.  To  hold  otherwise 
would  enable  a fraudulent  debtor,  without  any  act  or 
acquiescence  on  the  part  of  his  creditors,  to  condone  his 
own  fraud  by  persisting  in  and  perpetuating  it.  This 
point  may  never  have  been  directly  decided,  but  it  is 
submitted  the  authorities  are  in  the  plaintiff’s  favor.  He 
referred  to  Terry  v.  Comstock,  6 U.  C.  L.  J.  0.  S.  235 ; 
Palmer  v./  Rodgers,  6 U.  C.  L.  J.  0.  S.  188. 

F.  Osier  contra.  The  arrest  is  clearly  illegal,  as  C.  S.  II.  C. 
c.  24,  sec.  5,  expressly  provides  that  the  debtor  must  be 
about  to  quit  Canada  “ with  intent  to  defraud  his  creditors 
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generally,  and  the  plaintiff  in  particular.”  There  was  no 
such  intent  here.  The  affidavits  shew  that  the  defendant 
was  domiciled  in  Chicago,  and  only  came  here  for  a tem- 
porary purpose,  with  the  intention  of  returning  home 
immediately,  and  it  cannot  be  held  under  these  circum- 
stances that  he  intended  to  abscond  with  intent  to  defraud 
his  creditors.  In  Lamond  v.  Eijfe,  3 Q.  B.,  910,  the  Court 
on  a similar  application  refused  to  discharge  the  prisoner, 
but  the  decision  turned  upon  the  words  of  the  Act  1 & 2 
Vic.,  ch.  110,  sec.  3,  which  gave  the  Judge  power  to 
make  an  order  for  arrest  if  there  was  “ probable  cause 
for  believing  he  was  about  to  quit  England.”  There 
was  no  qualification  as  to  intention  such  as  is  contained 
in  our  Act ; if  there  had  been,  the  order  would  have 
been  granted  : See  per  Lord  Denman,  C.  J.,  and  Williams, 
J.,  page  913-14.  He  cited  Brett  v.  Smith,  1 P.  R.  309 > 
315  ; Blumenthal  v.  Solomon,  2 P.  R.  51 ; McPhadden 
v.  Bacon,  9 U.  C.  L.  J.  N.  S.  226. 

March  17th,  1877.  Galt,  J. — There  were  several  state- 
ments made  in  the  plaintiff’s  affidavit  and  also  in  the 
defendant’s  as  to  the  debt,  but  I do  not  feel  myself  called 
upon  to  express  any  opinion  on  that  branch  of  the  case. 
There  was  a second  affidavit  made  by  the  plaintiff,  which 
is  principally  directed  to  this  object,  and  which  therefore  I 
do  not  refer  to. 

It  is,  however,  to  be  observed  that  in  the  first  there  was 
an  allegation  that  the  defendant  absconded  from  Canada, 
but  there  is  no  statement  in  it  that  he  did  so  with  intent 
to  defraud  his  creditors.  This  is  supplied  by  the  second, 
which  contains  a statement  that  he  “ then  absconded  from 
the  country  to  defraud  his  creditors.”  If  decision  turned 
on  this  point,  it  would  require  consideration  how  far  a 
material  allegation  can  be  supplied  after  the  order  has 
been  granted,  and  the  capias  issued. 

It  was  strongly  urged  by  Mr.  Spencer  that  the  facts 
on  which  the  order  was  made  and  those  now  before 
me  were  substantially  the  same,  and  that  to  entertain 
14 — VOL.  VII.  P.  R. 
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this  application  is  virtually  an  appeal  from  the  decision 
of  the  learned  Judge,  and  not  an  application  on  new 
materials. 

I fully  concur  in  the  judgment  of  my  brother  Gwynne 
in  Damer  et  al.  v.  Busby , 5 P.  R 356,  that  “ The  application 
authorized  by  the  Act  to  be  made  to  the  Court  or  Judge 
after  the  arrest  is,  as  it  seems  to  me,  plainly  an  application 
founded  on  new  matter,  for  the  purpose  of  shewing  that 
the  matters  laid  before  the  Judge  upon  the  application  for 
the  order  (which  was  necessarily  ex  parte),  are  capable  of 
clear  explanation,  or  can  be  shewn  to  have  been  intention- 
ally or  through  mistake  misrepresented  to  the  Judge.” 

The  principal,  indeed  the  only  ground  on  which  an  order 
to  arrest  can  be  made  is,  the  allegation  that  the  defendant, 
“ unless  he  be  forthwith  apprehended,  is  about  to  quit 
Canada  with  intent  to  defraud  his  creditors  generally,  or 
the  plaintiff  in  particular.” 

Now,  when  the  application  was  made  to  the  learned 
Judge,  the  ground  on  which  it  was  made  was,  that  the 
defendant  had  left  Canada  some  years  ago,  and  had  remained 
absent  ever  since : that  he  had  come  to  Brantford  for  a 
temporary  purpose  ; and  then  concludes  that  he  intended 
to  return  to  Chicago  unless,  &c.,  concluding  with  the  neces- 
sary allegation.  In  answer  to  this  the  defendant  shews 
that  he  is  a resident  in  Chicago,  and  carried  on  business 
there  for  the  past  eleven  years  : that  he  came  to  Brantford 
only  a few  days  ago  solely  for  the  purpose  of  attending 
the  funeral  of  his  father ; a^d  that  at  the  time  of  his 
coming  it  was  his  intention  to  return  to  his  home  at  once. 

In  Lamond  v.  Eiffe,  3 Q.  B.  910,  which  was  an  applica- 
tion to  discharge  a party  arrested  (under  somewhat  similar 
circumstances  to  the  present)  under  the  statute  1-2  Yic. 
110,  sec.  3,  Imperial,  the  Court  refused  to  discharge  the 
prisoner,  the  words  of  the  statute  being  “ It  shall  be  lawful 
for  the  Judge  to  order  a party  to  be  held  to  bail  where 
there  is  probable  cause  for  believing  he  is  about  to  quit 
England.” 

But  Williams,  J.,  said:  “If  the  statute  had  said  only 
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that  a party  leaving  England  for  the  purpose  of  defrauding 
his  creditors,  or  of  going  to  a country  where  he  was  not 
domiciled,  should  be  held  to  bail,  the  case  would  be 
different.” 

These  are  the  express  provisions  of  our  statute,  and  the 
evidence  before  me  which  was  not  before  the  learned  Judge 
when  the  order  was  made,  and  which  I am  satisfied  is  true 
that  the  defendant,  at  the  time  he  was  arrested,  was  about 
to  leave  Canada  with  the  intention  of  returning  to  his  home 
in  Chicago,  and  not  with  the  intention  of  defrauding  his 
creditors  generally,  or  the  plaintiff  in  particular.  This 
summons  is  therefore  made  absolute,  and  as  I think  the 
plaintiff  was  well  acquainted  with  the  circumstance,  with 
costs. 

The  defendant  will  be  discharged  on  entering  a common 
appearance.  I am  informed  that  the  learned  Chief  Justice 
of  the  Queens  Bench  arrived  at  a similar  decision  in  a case 
of  McGveqor  v.  Ross,  decided  in  January,  1876,  but  not  re- 
ported. I have  not  had  an  opportunity  of  consulting  him, 
but  I have  read  the  papers,  and  I find  that  the  application 
for  the  discharge  of  the  defendant  was  based  on  the  fact 
that,  although  he  was  resident  in  Canada  when  the  cause  of 
action  arose,  he  had  subsequently  become  domiciled  in  the 
United  States,  and  that  the  object  of  his  return  to  Canada 
was  of  a temporary  nature,  as  in  the  present  case,  and 
therefore  that  it  could  not  be  said  that  when  he  was  about 
returning  to  his  home  he  was  leaving  Canada  with  intent 
to  defraud  his  creditors. 


Summons  absolute. 
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English  y.  The  Rent  Guarantee  Co. 

Judgment  against  company— Right  to  set  aside. 

The  Court  refused  to  set  aside  a judgment  obtained  against  a company  for 

a valid  claim,  at  the  instance  of  a shareholder  against  whom  a sci.  fa. 

upon  it  had  been  issued,  there  being  no  proof  of  fraud  or  collusion 

between  the  plaintiff  and  the  company  in  the  obtaining  such  judgment. 

[February,  1877,  Mr.  Dalton,  Q.C. — February  10th,  1877,  Harrison,  C.J.] 

This  was  an  application  by  two  stockholders  in  the 
defendants’  company,  against  whom  writs  of  sci.  fa.  had 
been  issued  on  a judgment  recovered  against  the  company, 
to  set  ?,side  the  judgment. 

The  declaration  contained  four  counts. 

The  first  was  on  a promissory  for  $4,000,  made  by  the 
firm  of  Irwin  & Mai  shall  to  the  defendants,  and  endorsed 
by  them  to  the  plaintiff. 

The  second  was  on  a guarantee  by  the  defendants  for  the 
payment  of  the  note  upon  a sale  thereof  by  them  to  the 
plaintiff*. 

The  third  count  alleged  that  upon  the  sale  of  the  note  to 
the  plaintiff,  the  defendants  received  from  Irwin  & Marshall 
two  orders  on  the  Water  Commissioners  for  $2,000  each  to 
secure  the  payment  of  the  note : that  the  defendants  agreed 
with  the  plaintiff  on  such  transfer  to  hold  and  collect  the 
orders,  and  apply  the  same  to  the  payment  of  the  note: 
that  the  defendants  had  collected  one  of  the  orders,  and 
had  given  up  the  other  one  to  Irwin  & Marshall;  and  that 
the  note  remained  unpaid. 

The  fourth  count  was  the  common  indebitatus  count. 

J udgment  was  entered  by  default  on  the  9th  September 
for  $4,340.78  on  the  first  two  counts,  damages  on  the  others 
being  remitted. 

It  appeared  that  the  plaintiff  cashed  Irwin  & Marshall’s 
note  for  $4,000  at  the  request  of  the  officers  of  the  company, 
upon  the  defendants’  endorsement  and  guarantee  for  its 
payment.  All  the  negotiations,  however,  proceeded  on  the 
understanding  that  the  two  orders  on  the  Water  Commis- 
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sioners  were  to  be  held  by  the  defendants  as  security  for 
the  note.  One  of  the  orders  had  been  paid  to  the  defend- 
ants, but  the  other  had,  for  some  unexplained  reasons,  been 
given  up  to  Irwin  &;  Marshall. 

The  plaintiff  had  never  been  paid  anything,  and  before 
the  note  fell  due  the  defendants  went  into  insolvency. 
The  defendants  had  until  recently  acknowledged  the  plain- 
tiff’s claim,  and  since  judgment  the  defendants’  attorneys, 
after  asking  for  time,  finally  told  the  plaintiff  not  to  wait 
any  longer,  but  to  take  his  own  course. 

The  judgment  could  not  be  enforced  against  the  defend- 
ants, as  there  were  no  corporate  effects. 

IF.  A.  Foster , for  the  applicants. 

C.  E.  English,  for  the  plaintiff. 

Mr.  Dalton. — With  regard  to  the  application  of  these 
gentlemen,  as  no  fraud  or  collusion  existed  between  the 
plaintiff  and  the  company  and  none  is  even  alleged  or  sus- 
pected, it  might  be  sufficient  to  say  that,  as  the  judgment 
is  for  a claim  put  forward  in  good  faith,  they  are  hot 
in  a position  to  move  against  it.  Williams  v.  The  Sid- 
mouth  Uailway  and  Harbour  Go.,  36  L.  J.  Ex.  184,  and 
Green  v.  Nixon,  27  L.  J.  Ch.  819, 1 think  shew  this,  even  if 
these  transactions  on  the  part  of  the  company  were  ultra 
vires,  or  the  judgment  were  one  in  which  there  was 
manifest  error.  Mr.  Foster  has  argued  strenuously  that 
the  endorsement  and  guarantee  were  beyond  the  power 
of  the  directors  and  officers  of  the  company,  so  far  as 
they  rendered  the  company  liable  for  payment.  So  far 
as  I have  formed  an  opinion  on  the  point  I do  not  agree 
with  him,  but  I will  for  the  present  assume  that  he  is 
correct.  It  seems  clear  at  any  rate  that  the  company 
could  endorse  for  the  purpose  of  conveying  their  title  to 
the  note  to  the  plaintiff:  Smith  v.  Johnson,  3 H.  & N. 
222.  Then  the  basis  of  the  transaction  was  that  the 
order  on  the  Water  Commissioners  was  a security  for  the 
payment  of  the  note,  and  whether  or  not  the  effect  was  to 
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give  a legal  estate  in  that  order  to  the  plaintiff,  he,  as  a 
business  man,  had  a right  to  rely  upon  it  as  his  security  in 
the  hands  of  such  a company.  The  company  have  received 
half  of  the  order,  $2,000,  but  have  paid  nothing  to  the 
plaintiff.  The  other  half  the  company  gave  up.  The  whole 
of  it  must  surely  be  accounted  for  to  the  plaintiff  before 
these  applicants  can  have  any  standing  to  ask  the  Court  at 
their  instance  to  set  aside  the  judgment  against  the 
company,  for  it  is  only  because  substantial  justice  requires 
it  that  they  can  ask  it  at  all. 

I refer  to  Bank  of  Ireland  v.  Perry , L.  R.  7 Ex.  14  ; Ex 
jparte  Perfect,  1 Mont.  25 ; Ex  parte  Prescott,  1 Mont.  & 
Ayr.  316  ; Ex  parte  Copeland,  2 Mont.  & Ayr.  177 ; 
Ex  parte  Hobhouse,  3 Mont.  & Ayr.  269.  These  cases 
shew  the  course  which  would  be  taken  in  the  Bankruptcy 
Court  if  both  the  company  and  Irwin  &;  Marshall  were 
in  insolvency. 

I discharge  this  summons  with  costs  against  the 
applicants. 

During  Hilary  term  Foster  applied  to  the  Queen’s  Bench 
for  a rule  nisi  to  rescind  the  foregoing  order. 

t 

February  10th,  1877.  Harrison,  C.  J. — The  cases 
appear  to  establish  that,  as  between  the  incorporated 
company  and  the  shareholders  therein,  there  is  such  privity 
as  to  prevent  the  shareholder,  when  sued,  from  setting  up 
any  defence  which  might  have  been  pleaded  in  the  original 
action. 

But  it  does  not  follow  that  in  such  a case,  in  the  absence 
of  proof  of  fraud. in  the  obtaining  of  the  original  judgment, 
it  is  the  duty  of  the  Court  at  the  instance  of  the  share- 
holders to  set  aside  the  original  judgment. 

Where  the  judgment  is  confessed  upon  a warrant  of 
attorney,  so  that  there  was  no  opportunity  of  pleading,  the 
Court  in  the  exercise  of  its  equitable  jurisdiction,  may  in  a 
proper  case  interfere  for  the  relief  of  the  shareholder 
Cook  v.  Jones,  Cowp.  727. 
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Assuming  that  we  can  exercise  the  discretionary  power 
to  set  aside  the  judgment  now  moved  against,  we  agree  with 
Mr.  Dalton  in  thinking  that  on  the  facts  we  should  abstain 
from  the  exercise  of  the  power. 

Rule  refused. 


Cavanagh  v.  Hastings  Mutual  Fire  Insurance 
Company. 

Setting  aside  judgment — Entry  thereof  on  roll — Carriage  of  order. 

The  defendants  obtained  an  order  setting  aside  a final  judgment,  on  the 
ground  that  it  should  have  been  interlocutory  only,  whereupon  the  plain- 
tiff, on  the  same  day,  issued  a duplicate  of  such  order,  and  immediately 
filed  it  in  the  office  of  the  deputy  clerk  at  Sarnia,  where  the  final  judg- 
ment was  signed,  and  entered  interlocutory  judgment.  The  judgment 
roll  had  been  forwarded  to  Toronto. 

Held , that  the  mere  filing  of  the  order  was  not  sufficient  to  set  aside  the 
judgment,  as  an  entry  thereof  on  the  roll  is  also  required. 

Held,  also,  that  the  defendants  having  obtained  the  order,  were  entitled  to 
the  carriage  of  it,  and  so  long  as  they  were  guilty  of  no  laches,  the  plain- 
tiff could  not  intervene  and  take  charge  of  it. 

[April  21st,  1877  — Mr.  Dalton , Q.  C.] 


This  action  was  brought  to  recover  a loss  by  fire  under  a 
policy  of  insurance.  The  writ  of  summons  was  specially 
endorsed  for  the  amount  of  the  policy.  The  defendants 
did  not  plead  within  the  time  limited,  and  final  judgment 
was  signed  in  default  of  a plea,  in  the  office  of  the  deputy 
clerk  at  Sarnia,  where  the  proceedings  were  commenced. 

A summons  was  obtained  by  the  defendants  to  set  aside 
the  judgment,  on  the  ground  that  it  should  have  been  in- 
terlocutory and  not  final,  as  the  action  was  for  an  unliqui- 
dated amount.  This  summons  was  made  absolute  with 
costs  on  Friday,  the  13th  of  April.  The  plaintiff’s  agents 
issued  a duplicate  order  on  the  same  day,  which  was  re- 
ceived by  the  plaintiff’s  attorney  on  Saturday  morning. 
He  immediately  filed  it  with  the  deputy  clerk  at  Sarnia, 
and  entered  interlocutory  judgment  for  want  of  a plea, 
and  served  notice  of  assessment  for  the  ensuing  Assizes. 
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On  the  14th  of  April,  1877,  Ay les worth  (. Bethune , Osier , 
& Moss')  took  out  a summons  calling  on  the  plaintiff  to  shew 
cause  why  the  said  judgment  should  not  be  set  aside,  on  the 
ground  that  it  was  signed  before  the  final  judgment  had 
been  set  aside. 

It  appeared  that  the  deputy  clerk  at  Sarnia  had  sent  all 
the  papers  to  Toronto,  immediately  after  the  final  judgment 
was  signed. 

C.J.  Holman  shewed  cause.  The  plaintiff  was  obliged  to  sign 
interlocutory  judgment  on  Saturday,  to  enable  him  to  get 
down  to  the  assizes  at  Sarnia,  as  it  was  the  last  day  for 
giving  notice  of  assessment.  The  action  was  commenced 
in  the  office  of  the  deputy  clerk  at  Sarnia ; and  the  inter- 
locutory judgment  was  properly  signed  there.  The  plain- 
tiff did  all  that  was  necessary  to  set  aside  the  final  judg- 
ment by  filing  the  order  ; and  it  must  be  presumed  that  he 
paid  the  requisite  fees.  It  made  no  difference  that  the 
papers  and  final  judgment  were  in  Toronto.  He  cited 
Robinson  v.  Stoddart,  5 Howl.  266. 

Aylesworth,  (. Bethune , Osier  & Moss ) contra.  The  interlo- 
cutory judgment  is  clearly  irregular,  as  the  final  judgment 
was  in  Toronto,  and  was  never  formally  set  aside  by  an 
entry  on  the  roll.  The  plaintiff  had  no  right  to  take  the 
carriage  of  the  order  out  of  the  defendants’  hands,  as  they 
had  not  been  guilty  of  any  delay. 

He  referred  to  Hornby  v.  Hornby , 3 U.  C.  It.  274 ; Cleg- 
horn  v.  Carroll , 14  U.  C.  R.480;  Overholt  v.  The  Paris  and 
Bandas  Road  Co.,  7 0.  P.  293;  Felton  v.  Conley,  1 P.  ft.  319. 

Mr.  Dalton. — I think,  both  from  the  practice  of  the 
offices  and  what  I find  in  the  books,  that  the  first  judgment 
was  not  set  aside  and  is  still  standing,  as  an  entry  must  be 
made  upon  the  roll,  and  the  mere  filing  of  the  order  in  the 
office  at  Sarnia,  when  the  roll  was  in  the  office  here,  was 
not  sufficient  to  set  aside  the  judgment.  But  independently 
of  this  consideration,  I think  that  the  second  judgment  is 
irregular  and  must  be  set  aside.  The  order  to  set  aside  the 
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first  judgment  was  obtained  by  the  defendants,  and  they 
had  the  carriage  of  it ; and  as  long  as  they  were  guilty  of 
no  delay  or  negligence,  I do  nob  think  that  the  plaintiff 
could  intervene  and  take  charge  of  the  order  setting  aside 
the  judgment,  and  make  it  impossible  for  the  defendants  to 
avail  themselves  of  the  benefit  of  the  order.  This  judg- 
ment must  be  set  aside — I cannot  impose  terms. 

Order  accordingly. 


Potts  v.  Baird  et  al. 

Bail — Render — R.  G.  88. 

Where  there  is  any  doubt  as  to  the  legality  of  the  render,  proceedings  on 
a bail  bond  will  not  be  stayed  under  R.  G.  88,  simply  on  payment  of  costs. 

The  render  had  been  made  to  an  acting  sheriff  at  the  sheriff’s  office,  within 
eight  days  after  action  brought,  and  was  refused  on  the  ground  that  the 
Ca.  Sa.  had  been  returned. 

An  order  was  made  staying  proceedings  on  the  bail  rendering  their  prin- 
cipal within  eight  days,  and  on  pavment  of  costs. 

The  Ca.  Sa.  had  been  lodged  with  the  sheriff  on  the  26th  October,  and 
returned  on  1st  November.  Held,  that  it  had  been  long  enough  in  his 
hands  to  charge  the  bail. 

[January  19,  1877. — Hag  arty,  C.  J.  C,  P.] 


This  was  an  action  on  a bail  bond. 

By  recognizance,  dated  11th  August,  1876,  the  defendants 
John  Baird  and  George  Losie  became  special  bail,  that  if 
George  Baird  should  be  condemned  in  a certain  action,  he 
should  satisfy  the  costs  and  condemnation  money,  or  render 
himself  to  the  custody  of  the  sheriff  of  Hastings,  or  the 
bail  would  do  it  for  him. 

Judgment  was  signed  2Gth  October,  1876,  and  on  the 
same  day  a writ  of  Ca.  Sa.  was  placed  in  the  sheriff’s  hands 
to  fix  bail,  returnable  immediately  after  execution.  On  the 
1st  November  following  the  plaintiff*  obtained  a return  of 
the  Ca.  Sa.  “ non  est  inventus ,”  and  immediately  issued  a 
writ  of  summons  against  the  defendants. 

15— VOL.  VII.  P.  R. 
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It  appeared  from  the  affidavits  filed  that  aboutl0.30  a.m. 
on  1st  November  George  Baird  attended  at  the  sheriff’s 
office  with  one  of  his  bail,  and  was  ready  to  be  rendered ; 
but  the  plaintiff’s  attorney  was  there  on  the  same  morning 
before  that  time,  and  got  the  return  of  non  est  inventus : 
that  on  6th  November  the  defendant  John  Baird  tendered 
the  debtor  George  Baird  to  the  deputy  sheriff  at  the  sheriff’s 
office,  with  a certified  copy  of  the  bail  piece,  and  offered  to 
deliver  him  to  the  custody  of  the  sheriff,  and  requested 
him  to  mark  the  bail  piece  as  satisfied : that  the  acting  sheriff 
refused  to  accept  him,  on  the  ground  that  the  Ca.  Sa.  had 
been  returned. 

It  was  positively  sworn  by  the  plaintiff’s  attorney  that  the 
process  was  issued  against  the  bail  without  any  notice  or 
knowledge  on  his  part  of  their  intention  to  render,  or  of  what 
took  place  in  the  sheriff’s  office  on  the  morning  of  1st 
November. 

On  7th  November,  1876,  a summons  was  obtained  in 
Chambers  to  stay  proceedings,  without  costs,  the  Ca.  Sa.  not 
having  been  in  the  sheriff’s  hands  the  length  of  time 
required  by  law,  or  to  stay  proceedings  on  payment  of 
costs,  on  the  ground  that  the  bail  rendered  their  principal 
to  the  sheriff  within  eight  days  after  service  of  process  on 
them. 

On  19th  December  an  order  was  made  thereon  by  Mr. 
Dalton  staying  all  proceedings  on  payment  of  costs,  and 
on  the  bail  rendering  their  principal  to  the  sheriff  of 
the  county  of  Hastings.  Against  this  order  both  parties 
appealed. 

The  plaintiff,  on  the  ground  that  the  order  should  be 
rescinded,  and  the  summons  discharged,  or  the  order  varied 
by  imposing  the  costs  of  the  application  on  the  defendants, 
and  limiting  a time  within  which  the  defendants  should 
render  their  principal. 

The  defendants  appealed  on  the  ground  that  they  should 
not  be  ordered  to  render  their  principal  as  a condition 
precedent  to  relief,  but  that  proceedings  should  be  stayed 
without  such  render. 
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F.  Osier,  for  the  plaintiff. 

J.  B.  Clarke , for  the  defendants. 

Hagarty,  C.  J.  C.  P. — With  respect  to  the  defendants’ 
appeal.  The  objection,  that  the  Ca.  Sa.  was  not  long  enough 
in  the  sheriff’s  hands,  seems  untenable.  It  is  laid  down  in 
Tidd’s  Practice  sec.  1118,  that  “ to  charge  bail  the  writ 
must  lie  four  days,  exclusive,  in  the  sheriff’s  office,  and  Sun- 
day is  not  reckoned  as  one  of  them.”  Here  the  writ  was 
lodged  with  the  sheriff  on  Thursday,  October  26th,  and 
returned  on  Wednesday,  November  1st. 

Possibly  an  objection  might  have  been  taken  as  to  the 
time  intervening  between  the  teste  and  return  of  the  Ca.  Sa., 
but  it  was  not  taken.  By  sec.  272  of  the  C.  L.  P.  Act  it  is 
to  be  tested  on  the  day  it  issues. 

Assuming,  but  not  deciding,  that  what  took  place  in  the 
sheriff’s  office  on  the  morning  of  1st  November  was  a good 
render,  then  if  made  before  the  return  of  the  Ca.  Sa.,  it 
could,  I presume,  be  pleaded  as  a defence.  But  being  made 
after  the  return  and  issue  of  process  against  the  bail,  the 
latter  pan  apply  for  relief  under  rule  88,  of  T.  T.  1856. 

The  bail  did  apply  within  the  eight  days,  and  urge  that 
they  did  render  their  principal,  relying  on  what  took  place 
on  the  6th  November. 

I do  not  see  how  on  motion  I can  possibly  decide  (especially 
in  the  absence  of  the  sheriff,  who  may  be  most  materially 
affected  by  these  proceedings,)  that  the  alleged  render  of 
the  principal  is  sufficient  to  entitle  the  bail  to  the  relief, 
simply  on  condition  of  paying  the  costs  of  the  suit,  &c. 

There  may  be  many  objections  urged  to  the  alleged 
render.  It  was  not  at  the  gaol,  but  at  the  sheriff’s  office, 
made  to  an  acting  sheriff. 

Our  Act,  Consol.  Stat.  U.  C;  ch.  24,  sec.  34,  in  the  case 
of  bail  to  the  limits,  directs  the  render  to  be  made  by  the 
bail  at  the  gaol,  and  that  the  sheriff,  his  deputy,  or  gaoler, 
shall  there  receive  the  debtor,  &c. 

The  C.  L.  P.  Act,  sec.  37,  directs  that  special  bail  may 
surrender  their  principal  to  the  sheriff*  of  the  county,  &c., 
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and  the  sheriff  shall  receive  him,  and  give  certificate,  &c., 
of  snch  surrender,  and  a Judge  on  proof  of  notice  to  plain- 
tiff, &c.,  of  such  surrender,  and.  on  production  of  the  sheriff’s 
certificate  of  render,  shall  order  an  exoneretur  to  he 
entered  on  the  bail  piece,  and  thereupon  the  bail  shall  be  dis- 
charged. 

Then  Rule  88  of  T.  T.  1856,  says  that  bail  may  render 
within  eight  days  after  service  of  process  on  them,  but  not 
later,  and  upon  notice  thereof  given,  &c.,  the  proceedings 
shall  be  stayed,  &c. 

Here  there  was  no  certificate  of  the  sheriff  produced,  no 
notice  of  an  actual  render,  but  only  of  an  offer  to  render 
and  a refusal  by  the  sheriff 

In  England  the  practice  in  rendering  is  different.  It  is 
fully  set  out  in  Archbold , 11th  ed.,  vol.  i.,  p.  873.  See  also 
Tidd’s  Practice , 291. 

I am  strongly  of  opinion  that  the  bail  have  no  ground  of 
complaint  against  Mr.  Dalton’s  order,  and  the  appeal  must 
be  dismissed  with  costs. 

But  the  chief  difficulty  is  with  the  plaintiff’s  appeal. 

He  insists  that  the  order  cannot  be  supported,  that  as  no 
render  had  been  made,  no  certificate  from  the  sheriff,  and 
no  notice  of  actual  render  had  been  given,  the  action  could 
not  be  stayed,  and  further  time  to  render  cannot  be  given. 
This  is  a most  serious  matter. 

The  plaintiff  insists  that  there  has  been  no  render  within 
the  eight  days. 

Am  I to  hold  that  there  was,  and  deny  to  the  plaintiff  the 
right  of  trying  that  question,  and  of  appeal  from  our 
Court’s  judgment  thereon  ? 

We  cannot  hold  on  the  facts  before  us  distinctly  that 
there  was  or  was  not  a legal  render. 

I find  that  there  have  been  cases  where  further  time  has 
been  given  under  peculiar  circumstances. 

Here,  as  a difficulty  is  alleged  to  have  arisen  from  the 
action  of  the  sheriff  and  officers  of  the  Courts,  I have  come 
to  the  conclusion  that  the  course  best  to  pursue  is  to  vary 
Mr.  Dalton’s  order  by  directing  that  the  bail  have  eight 
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days  further  time  from  this  date  within  which  to  render 
their  principal,  and  that  upon  their  so  doing  and  paying  the 
costs,  as  in  the  order  directed,  and  also  the  costs  of  this 
application  in  appeal,  the  proceedings  be  stayed.  There  is 
to  be  allowed  to  the  plaintiff  the  costs  of  but  one  appeal. 

From  the  opinion  I have  formed  of  the  case,  I am  satisfied 
the  bail  will  act  wisely  in  promptly  availing  themselves  of 
this  indulgence. 


Kegina  v.  Edward  L.  Keeler,  Albert  C.  Keeler,  and 
A.  Y.  Bedstead. 

Bail — Credibility  of  witnesses. 

Where  the  grand  jury  have  found  a true  bill  for  murder  bail  will  generally 
be  refused. 

In  this  case,  where  there  was  evidence,  if  believed,  sufficient  to  warrant  a 
conviction,  and  only  one  assize  had  elapsed  without  a trial,  an  applica- 
tion to  admit  to  bail  was  refused  and  the  prisoners  left  to  their  remedy 
under  the  Habeas  Corpus  Act. 

The  considerations  which  should  govern  the  exercise  of  discretion  in 
granting  or  refusing  bail. 

[May  5,  1877. — Harrison , C.  J.] 
This  was  an  application  for  bail. 

The  three  prisoners  were  charged  with  having  in  the 
month  of  April,  1871,  at  the  township  of  Matilda,  mur- 
dered one  John  Horton  Carry. 

John  Horton  Carry  disappeared  from  the  township  of 
Matilda  during  the  month  of  April,  1871,  and  had  never 
since  been  seen  or  heard  of.  He  was  married  to  a sister 
of  the  prisoners  Keeler  and  of  the  wife  of  the  prisoner 
Bedstead.  The  prisoner  Bedstead  at  the  time  of  Carry’s 
disappearance  was  living  on  a farm  belonging  to  him. 
Carry’s  married  life  was  not  a happy  one. 

The  prisoner  Bedstead  on  5 th  August,  1873,  made  a 
written  statement  under  oath,  which,  if  true,  implicated 
the  prisoners  Edward  and  Albert  Keeler,  as  being  the  mur- 
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derers.  He  before  then  had  quarrelled  with  the  prisoners 
Keeler,  and  as  he  at  the  time  swore,  was  afraid  they  in- 
tended to  take  his  life.  He  in  the  statement  mentioned 
facts  which,  if  reliable,  would  go  to  shew  that  the  murder 
took  place  in  April,  1871,  and  that  the  body,  after  death, 
was  thrown  into  the  River  St.  Lawrence. 

The  prisoner  Albert  Keeler,  thinking  he  was  about  to 
die,  on  the  12th  December,  1873,  also  made  a written  state- 
ment under  oath,  in  which  it  was  alleged  that  he  saw  the 
prisoner  Bedstead  murder  Carry,  and  afterwards  throw  the 
body  into  the  St.  Lawrence. 

No  proceedings  were  at  the  time  taken  against  any  of 
the  prisoners  for  the  supposed  murder. 

There  was  also  evidence  of  admissions  at  different  times 
made  by  Albert  Keeler,  to  his  brother-in-law  Ouderkerk, 
and  his  sister  Mrs.  Ouderkerk,  to  the  effect  that  he  and 
Edward  Keeler  had  murdered  Carry.  He  at  other  times 
implicated  Bedstead  as  having  been  concerned  in  the  mur- 
der. 

There  was  some  evidence  of  ill-feeling  between  Bedstead 
and  Carry,  but  not  much  as  to  any  enmity  between  the 
prisoners  Keeler  and  Carry. 

Abigail  Carry,  the  wife  of  Carry,  swore  she  last  saw  her 
husband  in  April,  1871,  on  a train  going  west  to  Buffalo, 
from  Ogdensburgh,  at  a place  called  Batavia,  that  he  there 
left  her,  taking  with  him  $500  or  $600  of  her  money,  and 
that  afterwards  she  had  to  write  for  money  to  pay  her  ex- 
penses from  Buffalo  home. 

The  latter  fact  was  corroborated  by  the  gentleman  to 
whom  she  applied  for  the  money.  The  letter  was  pro- 
duced, dated  “Buffalo,  18th  April.”  The  gentleman  who 
received  the  letter,  proved  the  year  to  be  1871,  and  that  on 
20th  April  of  that  year  he  sent  to  Mrs.  Carry  the  money 
which  she  required. 

There  was  evidence  that  shortly  after  this  Carry  was  at 
home  in  Matilda,  but  disappeared  before  the  return  of  his 
wife  to  Matilda  from  Buffalo. 

The  River  St.  Lawrence  had  been  dragged,  but  no 
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trace  of  the  body,  which  was  said  to  have  been  sunk  with 
weights  attached,  had  been  found. 

It  was  said  that  a felt  hat  belonging  to  the  deceased  had 
been  found,  and  that  the  Crown  intended  to  make  still  fur- 
ther search  for  the  body. 

Proceedings  were  taken  during  March  last,  before  magis- 
trates, against  each  of  the  prisoners  for  the  murder  of 
Carry,  and  the  result  was,  that  all  the  prisoners  were  com- 
mitted for  trial. 

The.  Grand  Jury  at  the  last  Assizes  at  Cornwall  found 
a true  bill  for  murder  against  each  of  the  prisoners,  but,  at 
the  instance  of  the  Crown,  the  trial  was  postponed  till 
next  fall,  and  the  prisoners  in  the  meantime  remanded  to 
close  custody. 

It  did  not  appear  on  the  application  whether  there  was 
one  indictment  against  all  the  prisoners,  or  a separate 
indictment  against  each. 

■ Application  was  made  to  the  Chief  J ustice  of  Ontario,  the 
presiding  Judge  at  the  Assizes,  for  bail,  but  it  was  opposed 
by  the  Crown,  and  refused  by  the  learned  Chief  Justice ; 
he,  however,  saying,  that  the  application  might  afterwards 
be  renewed  before  him,  as  a Judge  in  Chambers  in  Toronto, 
where  he  would  have  an  opportunity  of  referring  to  the 
authorities  cited,  and,  if  necessary,  of  referring  to  his 
brother  Judges. 

The  application  was  renewed  before  the  Chief  Justice, 
in  Chambers,  on  4th  May,  1877. 

F.  Tyrrell , for  the  prisoner,  Edward  L.  Keeler. 

F.  Osier , for  the  remaining  prisoners. 

J.  G.  Scott , Q.  C.,  for  the  Crown. 

The  authorities  cited  were,  Regina  v.  Cleary , 16  Ir.  C.  L. 
R.,  Ap.  ii ; The  Queen  v.  Mullady , 4 Pr.  314.  Burns,  Jus- 
tice of  the  Peace,  Tit.  Bail. 

Harrison,  C.  J. — The  proceedings  required  by  sec.  61  of 
32  & 33  Vic.  cap.  30,  D.,  have  been  followed. 


120 


COMMON  LAW  CHAMBERS. 


The  effect  of  that  section,  taken  in  connection  with  sec. 
62,  is,  to  empower  a Judge  of  a Court  of  superior  criminal 
jurisdiction  in  this  Province,  to  act  on  an  application  for 
bail,  as  if  the  party  were  brought  before  the  full  Court  for 
that  purpose,  under  a writ  of  Habeas  Corpus  : Regina  v. 
Chamberlain , 1 U.  C.  L.  J.,  N.  S.  157. 

There  can  be  no  doubt  as  to  the  power  of  the  Court, 
where  a Habeas  Corpus  has  been  issued,  to  admit  persons 
to  bail  when  accused  of  any  felony,  including  murder  : 
Rex  v.  Fitzgerald , 3 0.  S.  300 ; Rex  v.  Higgins , 4 0.  S.  83. 

The  principle  on  which  persons  accused  of  crime  are 
committed  to  gaol,  is  for  the  purpose  of  ensuring  the  cer- 
tainty of  their  appearance  at  the  time  of  trial. 

This  principle  is  to  be  adopted  on  an  application  of  the 
persons  accused  of  crime  to  be  admitted  to  bail. 

On  such  an  application,  it  is,  therefore,  necessary  to  con- 
sider whether  the  offence  is  serious,  whether  the  evidence 
is  strong,  and  whether  the  punishment  for  the  offence  is 
heavy : Regina  v.  Scaife  and  wife , 9 Dowl.  P.  C.  555 — in 
other  words,  the  crime  charged,  the  probability  of  a con- 
viction, and  the  severity  of  the  punishment  if  a con- 
viction : In  re  Robinson,  23  L.  J.  Q.  B.  286. 

It  is  for  the  Court  to  exercise  a sound  judicial  discretion, 
and  if  satisfied  that  notwithstanding  the  ordering  of  bail 
the  prisoners  are,  in  view  of  all  the  circumstances,  likely  to 
be  forthcoming  at  the  proper  time,  to  answer  the  charge, 
bail  may  be  ordered  : The  Queen  v.  Wood , 9 Ir.  L.  R.  71  ; 
In  re  Barronet,  1 E.  & B.  1 ; The  Queen  v.  Gallagher , 
7 Ir.  C.  L.  19;  The  Queen  v.  MeCartie,  11  Ir.  C.  L.  188  ; 
see  also  Regina  v.  Brynes,  8 U.  C.  L.  J.  76,  O S. 

Rules  have  been  laid  down  by  Courts  and  Judges  for  the 
proper  exercise  of  this  discretion,  and  where  applicable 
ought  to  be  followed. 

The  mere  circumstance  that  the  accused  is  able  to  give 
any  reasonable  amount  of  bail  which  may  be  asked  of 
him,  is  not  per  se  a ground  for  the  application : The  Queen 
v.  McCormick,  17  Ir.  C.  L.  411. 

Life,  with  most  men,  is  held  dearer  than  money.  And 
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where  the  charge  is  capital,  and  there  is  a dread  of  con- 
viction, the  accused  would  forfeit  any  amount  of  money 
rather  than  risk  his  life. 

Lord  Campbell,  in  In  re  Barthelemey,  1 E.  & B.  9,  is 
reported  to  have  said  : “ A prisoner  cannot  be  admitted 
to  bail  unless  he  make  out  that  there  are  not  sufficient 
grounds  for  keeping  him  in  custody.” 

If  the  offence  be  not  very  serious,  and  the  depositions 
disclose  no  more  than  slender  grounds  of  suspicion,  bail 
may  be  allowed  : Rex  v.  Jones  et  al.,  4 0.  S.  18. 

But  where  the  charge  is  murder,  and  upon  the  reading 
of  the  depositions  there  is  such  a presumption  of  the  guilt 
of  the  prisoners  as  to  warrant  a grand  jury  in  finding  a 
true  bill,  bail  should  be  refused  : Regina  v.  Mullady  et  al ., 
4 P.  R.  314. 

Much  more  ought  bail  to  be  refused  where  there  is  not 
only  the  presumption  of  guilt,  but  an  actual  finding  against 
the  prisoners  by  the  grand  jury. 

In  Regina  v.  Chapman , 8 C.  & P.  558,  560,  Lord  Abinger 
said,  he  knew  of  no  case  in  which  the  discretion  to  bail 
was  exercised,  “ after  a bill  for  murder  has  been  returned 
by  the  grand  jury.” 

In  Regina  v.  Guttridge  et  al,  9 C.  & P.  228,  Patteson, 
J.,  said:  that  “Where  the  grand  jury  have  found  the  bill 
I cannot  allow  the  prisoners  to  be  admitted  to  bail.” 

In  Regina  v.  Andrews,  2 D.  & L.  10,  Wightman,  J.,  re- 
fused to  bail  a prisoner  accused  of  murder,  after  the  finding 
of  a true  bill  by  the  grand  jury,  although  the  prisoner  was 
at  the  Assizes  ready  for  his  trial,  and  the  trial  postponed 
by  the  Crown,  in  consequence  of  the  absence  of  witnesses 
for  the  prosecution,  and  although  it  was  alleged  that  on  the 
face  of  the  depositions,  as  taken  before  the  Coroner,  the 
charge  of  murder  was  not  sustained. 

See  further,  Regina  v.  Maginniss,  5 Cox  C.  C.  511. 

Where  there  is  only  a committal  for  trial  on  depositions, 
the  Court,  on  an  application  for  bail,  can  judge  of  the  pro- 
bability of  conviction  on  the  evidence,  but  as  the  evidence 
given  before  the  grand  jury  is  vivd  voce  and  secret,  it  is 
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usually  impossible  for  the  Court  to  decide  on  the  sufficiency 
of  the  evidence  on  which  the  grand  jury  founded  the  bill. 

In  order  to  avoid  this  difficulty,  it  was  very  frankly 
admitted  by  counsel  for  the  Crown  at  the  trial,  that  the 
evidence  laid  before  the  grand  jury  was  substantially  the 
same  as  disclosed  in  the  depositions  before  the  magistrates, 
and  that  no  new  testimony  of  any  consequence  had  then 
been  discovered. 

But  this  does  not  get  rid  of  the  fact,  that  the  evidence 
was  sufficient  in  the  opinion  of  the  grand  jury  to  put  the 
accused  on  their  trial,  and  this  is  a circumstance  not  al- 
together to  be  overlooked  on  an  application  for  bail : See 
per  Hayes,  J.,  in  Regina  v.  McCartie , 11  Ir.  C.  L.  198. 

Suppose  a trial,  and  suppose  a conviction  of  any  one  of 
the  prisoners  on  the  testimony  adduced  before  the  magis- 
trates ; could  it  be  said  that  the  verdict  is  so  much  against 
evidence  as  to  make  it  the  duty  of  the  Court,  if  em- 
powered, to  grant  a new  trial,  or  set  aside  the  verdict  ? 
This  I take  it  is  a fair  test  : see  Reqina  v.  Mullady.  4 
P.  B.  314. 

Without  desiring  in  any  manner  to  prejudge  the  case 
against  the  prisoners,  I may  say  that  the  defence  of  any 
one  of  them  when  under  trial  on  a separate  indictment, 
must  in  a great  measure  depend  upon  attacking  the  credi- 
bility of  the  other  prisoners,  who,  as  witnesses,  may  testify 
against  him.  If  the  jury  should  be  satisfied  with  the 
truth  of  the  testimony  against  the  particular  prisoner 
tried,  I am  not  prepared  to  say  that  the  verdict  would  be 
wrong.  There  is  evidence  enough,  if  true,  to  lead  to  the 
conviction  of  any  one  of  the  prisoners.  The  credibility 
of  witnesses  is  a matter  entirely  for  the  consideration  of 
the  jury, 

The  weakness  in  the  case  for  the  Crown,  is  the  absence 
of  any  undisputed  evidence  as  to  the  death  of  Carry.  It 
may  be  that  Carry  is  still  alive.  If  the  testimony  be  true, 
he  is  not  only  dead,  but  murdered.  Whether  murdered 
or  not  must  be  the  first  enquiry.  If  murdered,  the  next 
enquiry  will  be,  whether  the  particular  prisoner  on  trial  was 
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connected  with  the  murder.  There  is  nothing  to  prevent 
a jury  prosecuting  both  these  enquiries  at  the  same  time, 
and  upon  the  same  testimony. 

I cannot,  on  an  application  for  bail  on  such  a case  as  the 
present,  presume  to  weigh  and  decide  the  question  of  cre- 
dibility of  witnesses.  I therefore  come  to  the  conclusion 
that  I ought  not  at  present,  against  the  opposition  of  the 
Orown,  to  bail  any  one  of  the  prisoners. 

It  does  not  follow  that  the  prisoners  shall  for  ever  re- 
main in  custody  without  trial  or  bail.  The  seventh  section 
of  the  Habeas  Corpus  Acf,  31  Car.  II.  cap.  2,  among  other 
things  provides  : “ That  if  any  person  committed  as  afore- 
said upon  his  prayer  or  petition  in  open  court,  the  first 
week  of  the  term,  or  first  day  of  the  Sessions  of  Oyer  and 
Terminer,  and  general  gaol  delivery,  to  be  brought  to  his 
trial,  shall  not  be  indicted  and  tried  the  second  term 
Sessions  of  Oyer  and  Terminer  and  general  gaol  delivery 
after  his  commitment,  or  upon  his  trial  shall  be  acquitted, 
he  shall  be  discharged  from  his  imprisonment.” 

The  Crown,  under  this  statute,  is  not  obliged  to  do  more 
than  indict  at  the  first  assize  after  commitment,  and  have 
the  prisoner  tried  at  the  second  assize  thereafter : see 
Regina  v.  Bowen , 9 C.  h P.  509. 

The  Irish  Habeas  Corpus  Act,  21  & 22  Geo.  III.  ch.  11, 
sec.  6,  is  in  this  respect  the  same  as  the  English  Act. 

In  Regina  v.  McCartie,  11  Ir.  C.  L.  194,  Hayes,  J.,  on 
an  application  for  bail,  in  which  the  Judges  were  equally 
divided,  referring  to  the  language  of  the  Irish  statute,  said : 
“It  appears  to  me  that  the  assignment  of  this  period 
amounts  to  something  like  a statutory  declaration,  that  in 
the  absence  of  any  special  reason  to  the  contrary,  the  pro- 
secutor having  had  his  vigilance  excited  by  the  prayer  of 
the  defendant,  in  open  Court,  should  be  allowed  that  period 
for  preparing  and  getting  up  the  case  for  the  Crown,  with- 
out having  the  safe  custody  of  the  prisoner  interfered 
with.” 

Lefroy,  C.  J.,  in  the  same  case  used  similar  language. 

The  prisoners  have  only  been  in  custody  since  March 
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last ; only  one  assize  has  taken  place  since  their  committal- 
At  that  assize  the  grand  jury  found  a true  hill  against 
against  them.  The  charge  against  them  is  murder.  The 
sentence,  if  guilty,  is  death.  There  is  evidence  which 
would  justify  a finding  of  guilty.  I do  not  say  that  a jury 
ought  on  the  evidence  to  find  any  one  of  the  prisoners 
guilty.  I only  say  that  it  is  competent  for  a jury  to  do  so. 
Looking  at  the  serious  character  of  the  charge,  the  dread- 
ful sentence  which  must  follow  a conviction ; the  fact  that 
there  is  evidence  against  each  of  the  prisoners ; the  fact 
that  only  one  assize  has  elapsed  without  a trial,  and  that  a 
true  bill  was  found  at  that  assize,  I think  that  it  would 
be  more  prudent  for  me  to  abstain  from  the  exercise,  than 
to  exercise  the  power  which  I possess  of  bailing  the 
prisoners.  I leave  them,  if  necessary,  to  their  remedy  under 
the  Habeas  Corpus  Act. 


Bail  refused. 
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Roblin  y.  Greely. 

Decree  nisi — Effect  of  proceeding  under  Con.  Order  116. 

The  defendant  in  a foreclosure  suit,  having  been  served  by  publication,  a 
decree  was  pronounced  under  which  the  Master  took  the  accounts,  &c. 
After  three  years  had  elapsed  an  order  was  made  under  Con.  Order  116, 
confirming  the  proceedings  had  thereunder,  and  making  absolute  the 
decree. 

Clariss  v.  Ellis,  6 P.  R.  115,  not  followed. 

[January  10,  1877. — Proudfoot,  V.  C.] 


The  plaintiff  applied  by  petition  to  make  the  decree  in 
this  suit  absolute  and  to  confirm  the  proceedings  had 
thereunder. 

It  appeared  that  he  had,  on  the  16th  of  April,  1873, 
obtained  a decree  of  foreclosure,  with  a reference  to  the 
Master  at  Belleville.  When  the  bill  was  filed  the  defen- 
dant was  an  absconding  debtor,  and  service  had  been 
effected  by  publication  in  a newspaper.  Affidavits  were 
produced  shewing  that  the  defendant’s  place  of  residence 
was  still  unknown : that  under  the  reference  directed, 
the  Master  had  made  parties,  taken  accounts,  and  directed 
payment  by  mesne  incumbrancers,  who  had  not  redeemed 
the  plaintiff : that  the  whole  amount  found  due  to  the 
plaintiff  was  still  unpaid  subject  to  a reduction,  to  be 
made  in  respect  of  occupation  of  the  mortgaged  premises ; 
and  that  the  three  years  required  by  Con.  Order  116 
had  elapsed,  and  no  application  for  leave  to  answer  or 
to  contest  the  proceedings,  had  been  made  by  the  defen- 
dant Greeley. 
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J.  C.  Hamilton,  for  the  plaintiff,  admitted  that  the  case  of 
Clariss  v.  Ellis,  6 Chy.  ch.  115,  seemed  to  imply  that  the 
relief  now  to  he  given  should  he  confined  to  making  absolute 
the  decree  only,  hut  argued  that  this  was  a wrong  con- 
struction of  the  general  orders,  and  that  the  English 
practice  did  not  warrant  it.  He  cited  Borrell  v.  Barr,  21 
W.  R.  570 ; Woodford  v.  Brooking,  L.  R.  17  Eq.  425. 

January  10th,  1877.  Proudfoot,  Y.  C. — On  consulta- 
tion with  the  other  members  of  the  Court  we  are  all  agreed 
that  Clariss  v.  Ellis,  6 P.  R.  115,  does  not  contain  a cor- 
rect statement  of  the  law  here. 

The  decree  will  he  made  absolute,  and  a new  day  fixed 
for  payment. 

Order  accordingly. 


Ross  y.  Stevenson  et  al. 

Mortgages — Right  to  consolidate — Waiver. 

A subsequent  mortgagee,  who  also  held  a mortgage  on  other  property  of 
the  mortgagor,  proved  his  claim  on  the  property  in  question,  and  after 
the  solicitors  of  the  mortgagor  had  taken  a mortgage  on  it  for  costs 
incurred,  and  the  report  had  been  made,  applied  to  consolidate  his 
mortgages. 

Held,  that  the  mortgagee  had  not  waived  the  right  to  consolidate,  and  that 
the  solicitors  claim  must  be  postponed. 

[February  5,  1877. — Proudfoot,  V.  C.] 

This  was  a suit  for  the  sale  of  the  mortgaged  premises. 
The  defendant,  Stevenson,  had  made  two  mortgages  on 
separate  properties  to  one  Hadwin,  who  was  added  as  a 
party  in  the  Masters  office.  The  bill  was  filed  by  a prior 
mortgagee  on  one  of  the  properties,  and  under  the  decree 
Hadwin  proved  his  claim  on  his  mortgage  on  the  property 
in  question  in  this  suit.  On  taking  the  accounts,  however, 
the  'Master  found  that  Hadwin  owed  Stevenson  a larger 
sum  than  was  due  on  the  mortgage  in  respect  of  a building 
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contract.  Stevenson  then  mortgaged  the  property  to  his 
solicitors  to  secure  the  payment  of  costs  incurred.  Subse- 
quently, and  after  the  Master  had  made  his  report,  HadWin 
applied  for  leave  to  consolidate  his  claims,  and  to  prove  in 
respect  of  his  mortgage  on  the  other  property  ; and,  also, 
for  the  amount  of  an  execution  which  he  had  issued  against 
the  land  since  the  report  was  made. 

The  solicitors  claimed  priority,  and  opposed  the  claim. 

It  was  proved  that  the  solicitors  had  notice  of  Hadwin’s 
second  mortgage. 

Maclennan,  Q.  C.,  for  Hadwin,  cited  Dominion  Savings 
and  Investment  Society  of  London  v.  Kittridge,  23  Gr. 

631. 

W.  G.  P.  Cassels,  for  the  solicitors. 

February  5th,  1877.  Proudfoot,  Y.  C. — I think  the 
defendant  Hadwin  entitled  to  have  the  report  opened,  and 
to  have  liberty  to  prove  for  his  other  mortgages  and  the 
amount  of  the  execution. 

It  was  admitted  that  he  had  the  right  to  consolidate  the 
mortgages  so  far  as  the  defendant  Stevenson  was  concerned, 
but  Stevenson’s  solicitors,  having  recently  obtained  a mort- 
gage from  their  client  for  their  costs,  claim  that  defendant 
Hadwin’s  conduct  has  been  such  as  to  waive  his  right  to 
consolidate  ; and  that  at  all  events  they  would  have  had  a 
a lien  upon  the  amount  of  the  building  account  practically 
recovered  by  their  means,  and  set-off  against  the  mortgage 
which  has  been  proved,  and  to  that  extent  ought  to  stand 
prior  to  the  two  mortgages  and  execution  sought  to  be 
proved  for. 

I do  not  think  them  entitled  on  either  ground.  Not 
on  the  first,  because  they  can  only  claim  through  their 
client,  and  although  Hadwin  may  have  been  negligent  in 
proving  his  debts  as  against  Stevenson,  that  is  only  a ques- 
tion of  costs.  Hadwin  would  always  have  a right,  as 
against  Stevenson,  to  come  in  upon  such  terms  as  the 
Court  might  think  reasonable. 
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An  analogy  may  be  found  in  suits  for  administration 
in  which  a creditor  is  permitted  to  come  in  at  any  time 
and  prove  his  debt  so  long  as  there  is  a fund  in  Court : 
Gillespie  v.  Alexander , 3 Russ.  130  ; Greig  v.  Somerville, 
1 Russ.  & M.  338.  Nor  Roes  it  seem  to  me  that  proving 
one  debt  at  one  time  operates  as  a waiver  of  the  right  to 
prove  others. 

Upon  the  second  ground  also  the  solicitors  can  only 
claim  through  their  client,  and  the  amount  upon  which 
they  would  have  a lien  for  costs  would  be  the  final  balance 
coming  to  their  client  after  adjudicating  on  all  the  equities 
between  him  and  his  opponent : Bawtree  v.  Watson,  2 
Keen  713. 

In  that  case,  shortly  before  the  hearing  in  April,  1834, 
the  solicitor  had  likewise  got  a security  from  his  client 
upon  the  land  in  question.  The  Master  of  the  Rolls  says  : 
“•  The  principal  question  is,  whether  the  lien  of  a solicitor 
is  to  enter  into  conflict  with  the  equities  between  the 
parties  ; or  whether  in  a case  where  costs  have  been 
awarded  to  the  plaintiff,  and  a debt  found  due  from  him, 
he  can,  on  further  direction,  be  permitted  to  set-off  the 
costs  without  regard  to  the  lien  of  the  solicitor  Another 
point  is,  whether  the  deed  of  covenant  of  April,  1834, 
can  affect  the  rights  of  the  parties ; and  I apa  of  opinion 
that  the  deed  obtained  by  the  solicitor  from  his  client, 
pendente  life,  can  in  no  way  affect  the  plaintiff’s  rights 
against  the  defendant ; and  that  the  solicitor’s  lien,  upon  a 
balance  due  to  his  client,  cannot  extend  beyond  the  amount 
of  the  true  balance  ultimately  ascertained,  although  in  one 
stao’e  of  the  cause  a larger  balance  than  that  which  was 
ultimately  proved  to  be  just  appeared  in  the  Master’s 
report.” 

Had  win  must  pay  all  the  costs  to  which  Stevenson  may 
be  put  by  sending  the  case  back,  and  of  this  order.  If  the 
parties  cannot  agree  as  to  the  mode  of  drawing  the  order 
in  regard  to  the  time  for  redemption,  they  may  speak  to 
the  minutes. 


Order  accordingly . 


MARSH  Y.  MARSH. 


129 


Marsh  v.  Marsh. 

Administration  order — A.  J.  Acts — Division  Courts. 

An  administration  order  will  not  be  granted  at  the  instance  of  an  admini- 
strator on  a deficiency  of  assets,  on  the  ground  that  the  debts  are 
within  the  jurisdiction  of  the  Division  Courts,  to  which  the  A.  J.  Acts 
do  not  apply,  as  a plea  of  plene  administravit  would  defeat  the  action. 

The  plaintiff,  the  administrator,  as  a creditor,  was  held  entitled  to  the 
order,  but  the  debts  amounting  to  about  $300  only,  and  the  estate  to 
$700,  consisting  of  funds  in  Court,  the  accounts  were  directed  to  be  taken 
before  the  Referee. 

[February  19,  1877. — Spragge,  C.] 

G.  Marsh,  the  intestate,  died  in  1875,  owing  a number  of 
small  debts.  The  only  property  he  had  consisted  of  a 
piece  of  land  mortgaged  to  one  J ohnson,  who  subsequently 
sold  it  in  an  ordinary  mortgage  suit,  to  which  the  repre- 
sentatives of  the  intestate  were  parties.  After  payment  of 
the  encumbrances  a balance  remained  in  Court  to  the  credit 
of  Johnson  v.  Marsh  more  than  sufficient  to  pay  the  credi- 
tors in  full.  The  plaintiff  in  this  suit,  who  was  a creditor, 
took  out  letters  of  administration,  and  was  being  pressed 
for  payment,  actions  in  the  Division  Court  having  been 
commenced  against  him. 

H.  Symons,  on  behalf  of  the  plaintiff,  now  moved  for  an 
administration  order,  on  the  grounds : 1.  That,  there  being 
no  personalty,  he  could  not  pay  the  debts ; 2.  That  he  was 
being  pressed  for  payment,  citing  Re  Ette,  6 P.  R.  159  ; Re 
Sweetman,  6 P.  R.  149. 

Hoskin,  Q.  C.,  contra.  The  plaintiff  should  raise  the 
defence  of  deficiency  of  assets  at  law,  and  ask  in  his  plea 
for  an  administration  : Re  Shipman,  24  Grant  177. 

Symons  in  reply.  The  debts  are  all  within  the  jurisdic- 
tion of  the  Division  Court,  to  which  the  Administration  of 
Justice  Acts  have  been  held  not  to  apply:  Willing  v. 
Elliott,  37  U.  C.  R.  321.  The  plaintiff  would  therefore 
have  no  relief,  and  could  not  raise  that  defence  in  the 
present  instance. 
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February  5th,  1877.  Spragge,  C. — I think  the  order 
must  be  refused.  An  administrator  has  no  right  to  come 
into  Court  for  an  administration  order,  upon  the  ground 
merely  of  a deficiency  of  assets.  He  must  now  take  the 
course  pointed  out  in  Re  Shipman,  24  Gr.  177,  and  wait 
until  he  is  sued  at  law,  and  then  ask  for  an  administration 
in  that  suit. 

Although  the  plaintiff  may  be  debarred  from  pleading 
the  Administration  of  Justice  Acts  in  the  Division  Court, ' 
I fancy  that  under  the  plea  of  plene  administravit  he 
would  defeat  the  action,  and  consequently  no  judgment 
could  be  made  against  him,  thus  relieving  both  himself  and 
the  realty.  An  administrator  has  nothing  to  do  with  the 
realty,  and  he  would  be  sufficiently  exonerated  in  the 
Division  Court  if  he  shewed  that  he  had  administered  the 
personalty.  The  plaintiff,  as  administrator,  has  therefore 
no  right  to  come  here  and  seek  to  charge  the  realty. 

His  Lordship  subsequently,  having  the  fact  pointed  out 
to  him  that  the  plaintiff  applied  as  a creditor  also,  gave 
leave  to  renew  the  application  on  that  ground. 

February  19th,  1877.  Symons  then  moved  on  the 
ground  that  the  plaintiff,  being  a creditor,  was  entitled  to 
an  administration  order  to  enable  him  to  obtain  payment 
out  of  the  realty. 

Hoskin,  Q.  C.,  contra,  suggested  that  as  the  debts  were 
small,  amounting  to  about  $300,  and  the  estate  was  only 
worth  about  $700,  being  funds  in  Court,  the  accounts 
should  be  taken  before  the  Referee. 

Proudfoot,  Y.  C. — The  suggestion  of  Mr.  Hoskin  is  a 
good  one,  and  the  course  proposed  will  save  the  estate  con- 
siderable expense.  I will  therefore  give  a direction  that 
the  Referee  advertise  for  and  adjudicate  upon  claims,  find 
parties  entitled,  and  order  payment.  No  order  need  be 
made  until  after  the  accounts  are  taken,  when  the  Referee 
can  settle  an  order  which  will  find  everything  necessary, 
and  direct  payment  out. 
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The  question  of  costs  can  be  disposed  of  in  Chambers,  to 
save  expense  of  further  directions. 

Order  accordingly. 


In  re  Arbitration  between  William  Coy  and  The 
London  Assurance  Corporation. 

Costs  of  arbitration — Taxation  of — 29  Vic.  ch.  32,  sec.  5. 

An  order  will  not  be  made  under  29  Vie.  ch.  32,  sec  5,  for  the  taxation  of 
the  costs  of  an  arbitration  until  the  submission  has  been  made  a rule  of 
Court. 

[March  16,  1877. — The  Hefei ee.] 

It  was  agreed  that  the  matter  in  dispute  between  the 
above  parties,  arising  out  of  a loss  by  fire,  should  be  referred 
to  arbitration,  in  accordance  with  the  terms  endorsed  on 
the  policy  of  insurance.  The  arbitrators,  not  agreeing, 
chose  an  umpire,  and  an  award  was  made  finding  a large 
sum  due  to  Coy,  and  directing  the  corporation  to  pay  “ the 
costs  of,  and  incidental  to  the  reference,  and  also  the  costs 
of  the  award,  which  latter  costs  we  assess  at  $225.”  The 
corporation  declined  to  pay  this  latter  sum,  and  required  a 
taxation  of  the  costs  and  arbitration  fee. 

March  14th,  1877.  Black,  for  Coy,  now  moved  for  an 
order  (1)  directing  the  Master  to  tax  the  costs  of  the  arbi- 
tration ; (2)  to  tax  and  settle  the  arbitrators’  fees,  and  (3) 
to  certify  the  amounts  allowed  and  taxed  off,  citing  29  Yic. 
ch.  32,  secs.  2,  5,  and  6. 

H.  Symons  contra.  The  application  is  premature.  The 
submission  to  arbitration  has  not  been  made  a rule  of  Court, 
and  until  it  is  no  order  can  be  made : Harrison' s C.  L.  P. 
Act,  sec.  175  ; Harrison  v.  Grundy,  2 Str.  1178 ; Re  P erring 
and  Keymer,  3 Dowl.  P.  C.  99 ; Kirkus  v.  Hodgson,  8 
Taunt.  733  ; Mayor  of  Bath  v.  Pinch,  4 Scott  299 ; l]rac?s- 
worth  v.  McDougall,  5 Grant  290. 
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March  16th,  1877.  Mr.  Stephens. — The  application 
must  be  refused.  Until  the  submission  is  made  a rule, 
the  Court  is  not  seized  of  the  matter ; in  fact,  there  is  no 
“ cause  ” in  Court  in  which  an  order  can  be  made.  That 
being  so,  how  can  a “proper  application,”  within  the 
meaning  of  section  5 of  29  Vie.  ch.  32,  be  made  ? Under 
the  circumstances,  even  if  an  order  were  made,  it  could  not 
be  enforced.  But  as  I cannot  make  an  order  granting  the 
application,  I cannot  make  one  refusing  it,  for  the  same 
reason,  there  being  no  cause  in  Court,  and  no  means  of 
enforcing  the  order. 

Motion  refused. 


Wilson  et  al.  v.  McCarthy  et  al. 

Stop  order. 

The  Court  has  power  to  issue  a stop  order  at  the  instance  of  a party  en- 
titled to  funds  in  Court. 

Lee  v.  Belly  2 Chy.  Ch.  114,  commented  upon. 

[March  19,  1877. — Proudfoot,  Y.  C.] 

The  bill  in  this  case  was  filed  to  have  the  partnership 
accounts  taken  between  the  plaintiffs  and  defendants.  A 
Receiver  had  been  appointed  to  collect  the  estate  and  to  pay 
the  balance  into  Court.  The  Canadian  Bank  of  Commerce 
recovered  a judgment  for  a large  amount  against  the  plain- 
tiffs, and  writs  of^L  fa.  were  duly  issued  and  placed  in  the 
hands  of  the  sheriff  of  Grey,  in  which  county  the  plain- 
tiffs, as  partners  in  the  firm  of  Wilson,  Moore  & Co.,  had 
seizable  effects.  Owing  to  the  appointment  of  the  Receiver 
in  this  suit,  the  sheriff  was  unable  to  levy  on  the  writs ; and 
the  Bank  now  presented  a petition  for  a stop  order  against 
the  payment  out  to  the  plaintiffs  of  any  moneys  now  in  or 
to  be  hereafter  paid  into  Court  by  the  Receiver  to  the  credit 
of  this  cause. 
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Mr.  Stephens  felt  bound  by  Lee  v.  Bell , 2 Chy.  Ch.  114, 
and  directed  the  motion  to  be  made  before  a J udge. 

The  application  was  subsequently  renewed  before  Proud- 
foot,  Y.  C. 

W.  Cassels,  for  the  petitioners,  submitted  that  when  Lee 
v.  Bell,  2 Chy.  Ch.  114,  was  decided  the  Secretary’s  atten- 
tion had  not  been  called  to  Courtoy  v.  Vincent,  15  Beav. 
486  ; and,  also,  that  the  Court  had  power  to  make  the  order 
asked  for  in  every  case  where  the  interests  of  justice  would 
be  met  by  its  so  doing. 

JV.  W.  Hoyles,  for  the  plaintiffs,  had  no  objection  to  the 
order  being  made,  if  the  learned  Vice  Chancellor  considered 
that  Lee  v.  Bell  was  not  binding  upon  the  Court. 

Proudfoot,  Y.  C. — I think  the  order  may  be  made,  not- 
withstanding the  case  of  Lee  v.  Bell,  2 Chy.  Ch.  114. 

Courtoy  v.  Vincent,  15  Beav.  486,  was  not  cited  there? 
and,  perhaps,  had  it  heen  cited,  the  Beferee  might  have 
decided  differently. 

But,  without  deciding  against  Lee  v.  Bell,  in  regard  to 
stop  orders  upon  funds  or  securities  in  Court,  the  Court  in 
its  own  jurisdiction,  without  any  statutory  authority,  has 
always  exercised  the  power  of  issuing  them.  And  Courtoy 
v.  Vincent,  was  a case  where  a stop  order  was  granted 
in  favour  of  a judgment  creditor  who  had  obtained  no 
charging  order,  but  had  caused  a fi.  fa.  to  issue. 

Order  accordingly. 
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Bryce  y.  McIntyre. 

Mechanics'  lien — Production  of  deeds — Motion  for  better  affidavit — Notice  of. 

The  bill  was  filed  to  enforce  a mechanic’s  lien  against  the  defendant  whose 
title  to  the  property  in  question  was  under  a sublease. 

Held , that  the  plaintiff  was  not  entitled  to  the  production  of  the  sublease, 
as  it  was  not  necessary  before  decree  to  establish  his  case. 

Held,  also,  following  Abel  v.  Hilts,  6 P.  R.  122,  that  a better  affidavit 
on  production  is  substantially  a motion  to  commit,  and  requires  four 
days’  notice. 

[April  5,  1877. — The  Refer ee.] 

The  bill  in  this  case  was  filed  to  enforce  a mechanic’s 
lien.  The  defendant’s  title  to  the  property  in  question  was 
under  a sublease  from  one  Margaret  Dillon,  the  lessee  from 
the  Churchwardens  of  St.  James’  Cathedral.  The  defen- 
dant in  his  affidavit  on  production  mentioned  this  sublease 
but  objected  to  produce  it,  on  the  ground  that  it  was  a title 
deed,  and  did  not  relate  to  the  matters  in  question  in  this 
suit. 

D.  Black  moved,  on  behalf  of  the  plaintiff,  for  an  order 
directing  the  defendant  to  file  a better  affidavit  on  produc- 
tion. The  notice  of  motion  read  as  follows : “ That  the 
defendant  do  file  a further  and  better  affidavit  on  produc- 
tion, and  for  an  order  that  the  defendant  do  produce  a 
certain  lease  mentioned  in  his  affidavit,  dated  the  1st  day 
of  July,  1876,  or  for  such  other  order  as  may  seem  just.” 
The  ordinary  two  days’  notice  had  been  given. 

On  the  return  of  the  notice  Caswell  objected  that  the 
motion  was  in  effect  a motion  to  commit,  and  that  four  days' 
notice  should  have  been  given  : Abel  v.  Hilts , 6 P.  ft.  122. 

Black,  contra,  urged  that  the  motion  was  only  for  a 
better  affidavit,  and  that  he  did  not  wish  to  commit  the 
defendant. 

Mr.  Stephens  held  that  the  objection  was  good,  and 
enlarged  the  motion  for  two  days,  on  payment  of  the  costs 
of  the  day. 
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April  4,  1877.  Black  now  renewed  the  motion  and  con- 
tended that  it  would  he  necessary  to  prove  at  the  hearing 
that  the  defendant  had  an  interest  in  the  property,  and 
that  he  could  not  do  so  unless  the  lease  were  produced. 
He  cited  Mechanic’s  Lien  Act,  1874,  sec.  3 ; Attorney- 
General  v.  Thompson , 8 Ha.  112  ; Clegg  v.  Edmonson , 22 
Beav.  139. 

Caswell,  contra,  argued  that  as  the  plaintiff  could  only 
have  a lien  on  whatever  interest  the  defendant  had,  it  was 
not  material  at  present  to  produce  the  lease,  and  that  the 
plaintiff  was  not  entitled  to  its  production  unless  he  could 
shew  that  he  could  not  get  a decree  without  it.  He  referred 
to  Merchant’s  Bank  v.  Tisdale , 6 P.  R 51  ; Adams  v. 
Fisher,  3 M.  & C.  536  ; Stovel  v.  Coles,  4 Chy.  Ch.  9 ; Minet 
v.  Morgan,  L.  R 8 Chy.  App.  361;  Kerr  on  Discovery,  pp. 
102,  103,  160,  and  164. 

Mr.  Stephens  refused  the  application,  as  he  did  not 
think  the  production  of  the  lease  material  before  the  decree. 


Campbell  v.  Tucker. 

Examination  of  party— Notice  of  motion — Endorsement. 

The  defendant,  who  lived  in  the  county  of  Russell,  was  served  with  a sub- 
poena requiring  his  attendance  before  the  Master  at  Kingston  for  exam 
ination,  and  he  accepted  the  conduct  money  without  objection. 

Held , that  he  could  not  be  compelled  to  attend. 

Service  of  a subpoena  commanding  a party  to  attend  for  examination  before 
a special  examiner  is  sufficient,  without  a copy  of  the  appointment. 

A notice  of  motion  need  not  be  endorsed  with  the  name  and  address  of  the 
party  taking  the  proceeding. 

[April  7th,  1877. — The  Referee .] 

J.  S.  Ewart  moved  on  notice  for  an  order  to  compel  the 
defendant  to  attend  before  the  Master  at  Kingston,  at  his 
own  expense,  for  examination.  It  appeared  that  the 
defendant,  who  lived  in  the  county  of  Bussell,  had  been 
served  with  a subpoena  requiring  his  attendance  at  the 
above  named  place,  but  had  neglected  to  appear. 
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W.  W. Hoyles,  for  the  defendant,  objected  1.  That  the  notice 
of  motion  was  not  endorsed  with  the  name  and  address  of  the 
plaintiff’s  solicitors,  pursuant  to  the  general  orders.  2.  That 
the  defendant  had  not  been  served  with  a copy  of  the 
Master’s  appointment,  but  only  with  a subpoena : Fowler  v. 
Boulton , 12  Gr.  440 ; Daniell’s  Practice,  vol.  i.,  907-8,  Am. 
ed. ; Seton  on  Decrees,  vol.  ii.,  1234.  3.  That  the  defen- 

dant resided  in  the  county  of  Russell,  and  the  subpoena 
required  his  attendance  at  Kingston:  Gallagher  v.Gairdner, 
2 Chy.  Ch.  480 ; McDermid  v.  McDermid , 2 Chy.  Ch.  372. 

J.  S.  Ewartin  reply.  The  case  of  Redman  v.Brownscombe, 
6 Pr.  R.  83,  is  a complete  answer  to  the  first  objection. 
2.  Fowler  v.  Boulton , 12  Gr.  440,  has  long  ceased  to  be  re- 
garded as  governing  the  practice,  and  now  the  appointment 
is  never  served  upon  the  party  to  be  examined,  unless  he  has 
no  solicitor.  Under  General  Order  138,  any  party  to  a suit 
maybe  examined  and  may  be  compelled  to  attend  and  testify 
in  the  same  manner  and  upon  the  same  terms  as  any 
witness.  And  by  General  Order  266,  a party  may  by 
a writ  of  subpoena  require  the  attendance  of  a witness. 
The  English  practice  is  altogether  different  from  ours.  The 
form  of  the  subpoena  there  requires  the  party  to  attend  at 
the  time  and  place  mentioned  in  the  appointment,  and  it  is 
therefore  necessary  to  serve  the  appointment  with  the 
subpoena.  In  Ontario,  however,  the  subpoena  states  the 
time  and  place  for  examination.  As  to  the  third  objection, 
the  defendant  should  have  moved  to  set  aside  the  subpoena 
if  it  was  improperly  issued.  While  the  process  of  the 
Court  stands,  it  must  be  obeyed.  At  all  events,  the  defen- 
dant, having  without  objection  accepted  the  conduct  money, 
has  waived  his  right  to  take  the  objection. 

Mr.  Stephens  refused  the  order  with  costs  to  be  set  off 
against  the  conduct  money  paid,  overruling  the  first  and 
second  objections,  but  allowing  the  third. 
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Haffey  v.  Haffey. 

Alimony  suit — Witness  fees. 

Where  the  plaintiff,  in  an  alimony  suit,  is  without  means,  she  is  not  entitled 
as  of  course  to  have  the  witness  fees  necessary  to  enable  her  to  bring  the 
case  on  to  a hearing  paid  in  advance  by  the  defendant. 

Such  an  application  must  be  made  at  the  hearing. 

This  was  an  alimony  suit. 

D.  A.  O'Sullivan  moved  for  an  order  for  the  defendant  to 
pay  plaintiff’s  witness  and  counsel  fees  in  advance,  to  enable 
her  to  bring  the  suit  on  for  hearing.  He  filed  an  affidavit 
stating  that  she  had  no  separate  property  and  was  without 
means.  He  cited  Order  491 ; Wilson  v.  Wilson,  2 Hagg.  C. 
204 ; D’ Aguilar  v.  Aguilar,  1 Hagg.  E.  773 ; Cheale  v. 
Cheale,  1 Hagg.  E.  375  ; Beevor  v.  Beevor,  3 Phil.  261 ; 
Glennie  v.  Glennie,  1 Chy.  Ch.  155,  and  relied  especially 
on  Bird  v.  Bird,  1 Lee  573,  and  Bowslaugh  v.  Bowslaugh, 
6 P.  R 200. 

Cameron  (Mowat,  Maclennan,  & Downey,)  contra.  The 
plaintiff  is  not  entitled  to  such  an  order  until  she  has 
actually  paid  the  money : 32  Vie.  ch.  18,  0. 

Mr.  Stephens.— I must  refuse  the  order.  Bird  v.  Bird 
is  nearly  a century  and  a quarter  old.  No  modern  case 
cited  is  an  authority  for  such  an  order,  and  32  Vic.  ch. 
18,  O.,  seems  to  authorize  an  order  for  payment  of  dis- 
bursements only ; that  is,  as  I understand  it,  money 
actually  paid,  not  money  required  for  payment.  I 
should  require  clear  authority  before  granting  such  an 
order,  because  I think  it  a dangerous  practice  to  introduce. 
If  once  allowed,  applications  for  such  payments  will  be 
made  in  every  case,  and  the  money  may  not  always  be 
properly  applied.  If  the  plaintiff  finds  she  cannot  get  her 
witnesses  to  attend  the  hearing,  she  can  apply  to  postpone 
the  hearing  until  they  are  paid,  as  was  done  in  a case  at 
London  before  Blake,  V.  C.,  last  spring.  The  Court  can 
then,  quite  independently  of  the  statute,  make  such  order 
18 — VOL.  VII.  p.  R. 
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as  may  be  just,  and,  having  the  parties  and  perhaps  some 
of  the  witnesses  before  it,  can  better  ascertain  and  judge 
of  the  bona  fides  of  the  application,  and  the  terms  and 
conditions  to  be  imposed,  than  can  be  done  in  Chambers. 

The  application  was  subsequently  renewed  at  the  hearing 
before  Proudfoot,  V.  C.,  when  the  cause  was  ordered  to 
stand  until  a sum  for  necessary  witness  fees  (but  not 
counsel  fees)  was  paid  by  the  defendant. 


Be  Keith — Keith  v.  Keith — Keith  v.  Lynch. 

Custody  of  infants — Right  of  access  by  mother— Consol.  Stat.  U.  C.  ch.  74. 

A father  having  secreted  two  of  his  children,  aged  respectively  eight  and 
eleven  years,  from  their  mother  to  prevent  their  being  brought  up  in  the 
Roman  Catholic  religion,  to  which  she  belonged,  upon  the  petition  of  the 
mother  . under  Consol.  Stat.  U.  ch.  74,  praying  for  the  custody  of  the 
children, 

The  Court  ordered  that  the  husband  should  disclose  the  whereabouts  of  the 
younger  child,  and  that  the  petitioner  should  be  allowed  access  to  him 
four  times  a year  in  the  presence  of  the  master  of  the  school  where  he 
was  being  educated. 

As  the  other  child  was  nearly  twelve  years  of  age,  no  order  was  made  as  to 
him. 

[April  17,  1877. — Blake,  Y.C.] 


This  was  an  application  by  the  mother  of  two  children,, 
both  under  twelve  years  of  age,  to  have  them  delivered  to 
her  care  and  custody,  under  ch.  74  of  the  Consol.  Stat.  IT. 
C.,  they  being  at  the  time  in  the  sole  custody  and  control, 
of  her  husband,  who  refused  to  disclose  to  her  their  place 
of  residence.  The  petitioner,  who  was  a Boman  Catholic, 
had  formerly  secreted  or  caused  them  to  be  secreted,  under 
the  apprehension,  as  she  alleged,  that  her  husband  would 
remove  them  from  her.  Under  the  proceedings  in  Keith  v. 
Lynch,  19  Grant  497,  which  was  a bill  filed  for  discovery 
of  the  children,  they  were  made  wards  of  this  Court. 

Subsequently  the  wife,  alleging  that  her  husband  had 
deserted  her,  filed  a bill  for  alimony,  but  the  suit,  Keith  v. 


EE  KEITH. 


139 


Keith,  was  compromised  by  the  husband’s  offer  to  receive 
back  his  wife  and  children.  A decree  was  drawn  up  in 
pursuance  of  this  arrangement,  under  which  the  husband 
received  back  the  petitioner  and  the  two  children;  and 
after  keeping  the  latter  at  a friend’s  house  for  about  a 
fortnight,  where  the  petitioner  had  access  to  them,  he 
removed  them  to  a school  in  Ontario,  in  order  that  they 
might  be  uninfluenced  by  their  mother,  and  be  brought  up 
in  the  Protestant  religion. 

The  petitioner  stated  in  her  affidavit  that  she  merely 
desired  that  the  children  should  be  brought  up  as 
Christians,  and  submitted  to  the  decision  of  the  Court 
that  they  should  be  taught  the  religion  of  their  father; 
that  he  refused  her  the  necessaries  of  life,  and  that  she  had 
not  been  restored  to  her  full  conjugal  rights  in  pursuance 
of  the  decree  above  mentioned. 

The  husband  in  his  deposition  stated,  that  the  eldest 
children  had  been  secretly  made  Roman  Catholics,  under 
the  petitioner’s  influence,  and  regularly  attended  con- 
fession, although  they  led  him  to  believe  by  their  atten- 
dance with  him  at  a Protestant  church  that  they  were 
Protestants : that  the  only  way  to  have  these  children 
brought  up  in  his  own  faith  was  to  remove  them 
altogether  from  the  influence  of  the  mother  : that  he 
had  taken  the  petitioner  to  the  boarding  house  where 
he  and  his  other  children  were  living  until  he  could 
find  a suitable  house.  They  had  not  cohabited  together 
since  he  had  taken  her  back,  but  occupied  separate  rooms. 
He  always  took  his  meals  with  the  other  lodgers,  and 
the  petitioner  sometimes  did  the  same,  and  sometimes 
had  her  meals  brought  to  her  room.  He  had  never 
refused  her  necessaries  and  had  in  fact  paid  large  bills 
for  clothing  for  her  and  the  children,  as  well  as  an  hotel 
bill  for  her  before  she  came  back  to  him.  He  had  only 
refused  her  unnecessary  trifles. 

Boyd,  Q.  C.,  and  Bethune , Q.  C.,  for  the  petitioner. 
Under  the  decree  in  Keith  v.  Keith,  it  is  a breach  of  faith 
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on  the  part  of  the  husband  to  secrete  the  children.  The 
full  relations  of  husband  and  wife  were  to  have  been 
restored,  and  the  husband  has  no  right  to  separate  mother 
and  children.  The  children  being  wards  of  Court,  and 
returned  to  him  under  the  submission  in  his  answer,  he  has 
no  right  to  take  them  away.  He  is  at  any  rate  bound  to 
disclose  their  whereabouts,  and  to  defray  her  expenses  in 
going  to  see  them. 

The  Attorney  General , contra.  It  is  not  disputed 
that  the  father  has  the  right  to  bring  up  his  children 
in  any  religion  he  pleases.  Having  that  right  he  is 
taking  the  only . reasonable  means  of  preventing  his 
intention  from  being  defeated,  by  withdrawing  them  from 
the  influence  of  their  mother.  It  is  necessary,  under  the 
circumstances,  that  she  should  not  see  them  at  all  for  some 
time.  The  remarks  in  In  re  Winscom,  2 H.  & M.  540, 
apply  with  great  force  to  this  case.  The  elder  children 
were  made  Roman  Catholics  before  the  father  knew  of  it. 
At  so  critical  a period  the  mother  could  easily  undo  all 
that  the  father  is  attempting  to  accomplish. 

Bethune , Q.  C.,  in  reply.  It  is  obviously  not  fair  to 
bring  up  the  mother’s  conduct  previous  to  the  decree, 
the  object  of  which  was  to  enable  the  parties  to  begin 
life  anew.  The  Court  has  full  power  to  allow  access 
under  any  circumstances,  and  the  cases  shew  that  the 
mother  should  be  allowed  access  unless  it  can  be  shewn 
that  it  will  be  hurtful  to  the  children : Be  Taylor , an 
infant , L.  R.  4 Chy.  Hiv.  157.  Re  Winscom  does  not 
apply  to  this  case,  for  there  the  mother  had  committed 
adultery.  In  re  Boss , 6 P.  R.  285,  Wilson,  J.,  did  not 
think  that  the  mother’s  desire  to  bring  up  the  children 
as  Roman  Catholics  was  any  reason  for  excluding  her 
from  them.  The  petitioner  is  entitled  to  her  costs  as 
this  application  has  been  rendered  necessary  by  the 
father’s  refusal  to  disclose  the  whereabouts  of  the  children. 

April  18th,  1877.  Blake,  V.  C. — I have  read  the  pro- 
ceedings in  the  suits  of  Keith  v.  Keith,  and  Keith  v.  Lynch, 
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19  Gr.  497,  and  in  this  matter.  There  can  be  no  doubt  that 
the  action  of  the  wife  in  respect  of  her  children  prior  to 
December,  1876,  cannot  be  justified.  In  answer  to  the  bill 
filed  for  alimony  the  husband  offered  to  receive  back  his 
wife  and  children.  To  this  the  wife  agreed.  A decree  was 
pronounced  in  accordance  with  the  understanding  thus 
arrived  at,  and  the  wife  with  the  two  children  she  had  been 
secreting  went  to  the  place  designated  by  the  husband 
as  their  home.  The  offer,  in  the  terms  it  was  made,  con- 
templated the  plaintiff  and  defendant  living  again  as  hus- 
band and  wife ; to  this  the  plaintiff  agreed,  and  on  this  the 
decree  of  the  Court  was  pronounced.  Under  such  a decree 
there  should  have  been  the  resumption  of  the  rights  and 
duties  of  husband  and  wife,  and  if  either  party  fail  to 
comply  substantially  with  such  requirements,  then  primd 
facie  the  decree  is  not  being  carried  out  in  good  faith. 
This  apparent  reconciliation  between  husband  and  wife 
embraced  the  return  of  the  children  to  the  home  to  be 
provided  by  the  husband,  and  the  usual  intercourse  allowed 
between  a mother  and  her  children.  If  such  intercourse 
be  refused,  I think  there  is  nothing  to  warrant  the  Court 
in  refraining  from  interfering  under  the  Act  to  allow'  the 
mother  access.  I think,  looking  at  the  manner  in  which 
the  decree  was  obtained,  and  what  the  husband  has  since 
done  in  reference  to  his  wife  and  children,  that  it  is 
eminently  a case  in  which  it  is  proper  that  the  Court 
should  protect  the  mother  from  the  tyranny  of  the  husband, 
and  prevent  the  maternal  feelings  being  tortured  to  the 
extent  that  he,  who  is  bound  to  protect  and  sustain  the 
plaintiff,  appears  prepared  to  carry  the  aggravation  of  his 
wife.  It  is  true  that  the  plaintiff  has,  in  the  past,  wronged 
the  defendant,  and  without  sufficient  warrant  detained  the 
children  from  him.  She  admitted  she  had  done  what 
was  wrong,  returned  to  her  husband,  and  brought  back  the 
children.  The  husband  appears  now  to  have  taken  up  the 
rdle  formerly  played  by  the  wife.  He  has  secreted  the 
children  returned  by  the  wife.  The  offer  accepted  by 
the  wife,  and  which  resulted  in  the  decree,  has  not  been 
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complied  with  by  the  husband.  The  wife  has  not  been 
received  back  as  a wife.  Finding  a room  for  her  at  a 
boarding  house,  and  turning  her  in  there  alone,  and  at 
once  removing  and  secreting  the  children,  is  no  compliance 
with  the  decree,  but  it  is  merely  using  it  as  an  instrument 
to  obtain  the  children  without  allowing  the  wife  the 
restitution  of  conjugal  rights,  which  was  embraced  in  the 
offer  made,  in  its  acceptance,  and  in  the  decree  thereon 
pronounced.  I have  to  consider  the  paternal  right,  the 
marital  duty,  and  the  interest  of  these  children.  Looking 
at  all  that  has  passed,  as  the  elder  child  is  now  nearly 
twelve,  I will  make  no  order  as  to  him,  at  all  events  in  the 
meantime ; as  to  the  youngest  child,  I think  the  mother 
should  be  allowed  to  see  him  four  times  a year.  The  visit 
must  be  paid  to  the  child  in  the  presence  of  the  master  of 
the  school  where  he  is  being  educated,  and  the  mother 
must  distinctly  understand  that  any  improper  use  made  of 
this  liberty  will  result  in  its  being  at  once  withdrawn. 
The  respondent  must  pay  the  costs  of  this  application.  If 
there  is  any  difficulty  as  to  the  details  of  the  order  I will 
settle.  them : Re  Winscom , 2 H.  & M.  540 ; Re  Ross , 6 P. 
R.  285  ; Warde  v.  Warde,  2 Ph.  786  ; Re  Taylor , L.  R.  4 
Chy.  Div.  157 ; Andreivs  v.  Salt,  L.  R.  8 Chy..App.  622; 
Simpson’s  Law  of  Infants,  p.  138  el  seq. 


Turrill  v.  Turrill. 

Vendor  and  purchaser — Incumbrances — Vesting  order. 

After  a purchaser  of  land  sold  under  a decree  had  accepted  a vesting  order, 
he  ascertained  that  it  had  been  sold  for  taxes 
Held,  that  the  purchaser  was  entitled  to  payment  out  of  the  money  in 
Court  of  the  amount  required  to  redeem. 

[April  29,  1877. — Blake,  V.  C.] 


This  was  an  application  by  Samuel  Ellis,  a purchaser, 
for  payment  to  him  out  of  Court  of  $166.71,  to  redeem 
the  lands  bought  by  him  in  this  suit. 
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It  appeared  that  the  lands  had  been  sold  on  the  13th 
June,  1876  to  the  applicant  at  the  sale  under  the  decree  in 
this  cause.  The  applicant  had  borrowed  money  to  enable 
him  to  complete  the  purchase  from  the  vendor’s  solicitor, 
who,  relying  on  the  necessary  searches  being  made  by  the 
purchaser’s  solicitor,  had  omitted  to  get  a certificate  as 
to  taxes  from  the  county  treasurer,  and  the  purchaser’s 
solicitor,  relying  in  like  manner  on  the  solicitor  of  the 
party  advancing  the  money,  had  also  omitted  to  get  that 
certificate. 

The  applicant  took  a vesting  order,  and  subsequently 
discovered  that  the  lands  had  been  sold  for  taxes. 

Walter  Cassels,  for  the  purchaser,  now  applied  for 
payment  out  of  Court  to  the  applicant  of  the  amount 
required  to  redeem  the  lot,  notwithstanding  that  the  vesting 
order  had  been  issued  : Jones  v.  Clifford , L.  R.  3 Chy.  Div. 
779-792. 

F.  Arnoldiy  for  the  infant  defendants,  submitted  that 
Kincaid  v.  Kincaid , 6 P.  R 93  prevented  the  Court  from 
making  the  order  asked,  and  that  the  vesting  order  should 
first  be  discharged,  and  then  application  made  for  payment  : 
Cann  v.  Cann , 3 Sim.  447 ; Thomas  v.  Buxton,  L.  R.  8 
Eq.  120. 

April  29th,  1877.  Blake,  Y.  C. — I think  that  the 
property  having  been  sold,  and  the  purchaser  having  paid 
the  amount  needed  to  redeem  it,  that  this  must  be  looked 
upon  as  salvage  money;  and  as  the  Court  in  the  terms 
of  sale  represented  the  premises  as  being  sold,  and  not  a 
mere  interest  in  them,  that  the  Court  as  it  has  the  means 
of  doing  so,  by  the  money  being  in  Court,  should  see  that 
such  a title  as  that  which  was  represented  by  the  adver- 
tisement be  given  to  the  purchaser.  I therefore  order  the 
payment  to  him  of  the  sum  demanded,  with  costs. 

Order  accordingly. 
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Wark  y.  Moulton. 

On  an  application  by  a judgment  creditor  under  the  A.  J.  Act,  1873,  sec-. 

36,  to  sell  an  equitable  interest  in  land,  an  order  nisi  should  issue  return- 
able before  a Judge  in  Chambers. 

Form  of  order  given. 

[April  30,  1877. — Blake,  V.  C.] 

The  plaintiff  by  his  petition  shewed  that  he  was  entitled 
to  a sum  of  $63,  for  costs  under  a decree  in  this  suit,  for 
which  he  had  execution  against  the  defendant’s  lands  in  the 
sheriff’s  hands:  that  an  execution  against  goods  had  been 
returned  nulla  bona  ; and  that  the  only  interest  in  lands 
which  the  defendant  had  was,? that  of  locatee  under  the 
crown  in  unpatented  lands,  which  the  plaintiff  prayed 
might  be  sold  to  satisfy  his  claim. 

J.  G.  Hamilton , for  the  plaintiff,  applied  for  a fiat  or 
order  nisi , directing  the  defendant  to  appear  to  the  petition. 

He  cited  the  Administration  of  Justice  Act,.  1873,  sec.  36  ; 
General  Orders  265  and  295  ; and  Yale  v.  Tollerton,  13 
Gr.  302. 

On  the  10th  April  1877,  on  the  matter  coming  on  exparte 
in  Court  before  Blake,  Y,  C.,  he  decided  that  the  proper 
mode  of  proceeding  under  the  Act  was  by  order  nisi,  which 
he  directed  to  be  returnable  before  a Judge  in  Chambers. 

On  the  30th  April,  when  the  petition  and  order  were 
returnable,  the  same  Vice  Chancellor  granted  the  relief 
prayed  for,  and  directed  an  order  to  issue  similar  in  effect 
to  the  decree  in  Yale  v.  Tollerton. 


Order  accordingly . 
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McTavish  y.  Sympson. 

Service — Admission  of. 

Where  a solicitor  promptly  repudiated  his  acceptance  of  a paper  served 
after  hours,  which  he  admitted  without  knowing  its  nature,  the  service 
was  held  bad. 

[May  11,  1877. — The  Referee .] 

Barwick,  ( Bethune , Osier,  and  Moss,)  moved  to  set  aside 
a notice  of  hearing,  on  the  ground  that  it  was  served  too 
late. 

It  appeared  that  the  notice  had  been  served  after  two 
o’clock  on  Saturday  the  28th  April,  1877,  which  was  the 
last  day  for  serving  notice  of  hearing  for  the  sittings  to  be 
held  on  May  13th.  The  defendant’s  solicitor  had  admitted 
service  without  knowing  what  the  paper  was,  being  busily 
engaged  at  the  time  with  clients,  but  within  an  hour  after- 
wards he  ascertained  that  it  was  a notice  of  hearing,  and 
immediately  informed  the  plaintiff’s  solicitor  that  he 
intended  to  move  against  it. 

The  clerk,  who  served  the  notice,. swore  that  he  had  told 
the  defendant’s  solicitor  what  the  paper  was  at  the  time  of 
service. 

Bain,  for  the  plaintiff. 

Barwick,  {Betliune,  Osier,  and  Mossi)  contra. 

Mr.  Stephens  thought  that  under  the  circumstances 
the  service  was  bad,  as  the  solicitor  had  repudiated 
his  acceptance  immediately  on  discovering  the  nature  of 
the  paper.  As  the  clerk,  however,  had  mentioned  at  the 
time  of  service  that  it  was  a notice  of  hearing,  costs  were 
made  costs  in  the  cause,  as  well  as  the  costs  properly 
incurred  in  preparing  for  the  hearing. 

Order  accordingly , 
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Olmstead  v.  Rutherford. 

Next  friend — Rescission  of  order. 

The  objection  to  the  necessity  of  a next  fiiend  cannot  be  taken  upon  a 
motion  to  limit  the  time  for  the  appointment  of  a new  next  friend  ; the 
original  order  must  first  be  rescinded. 

/ [June  5,  1877.  — The  Referee .] 

N.  W.  Hoyles  moved  on  notice  for  an  order  limiting  the 
time  for  the  appointment  of  a new  next  friend  for  the 
plaintiff,  who  was  a married  woman ; and,  in  default,  that 
the  hill  should  be  dismissed. 

J.  H.  Macdonald,  for  the  plaintiff,  argued  that  the 
appointment  of  a next  friend  was  unnecessary,  as  36  Vic. 
c.  16,  sec.  90,  0.,  enabled  a married  woman  to  sue  alone 
in  respect  of  her  separate  property. 

N.  W.  Hoyles,  in  reply,  contended  that  it  was  not  open 
to  the  plaintiff  to  take  such  an  objection  at  this  stage  of 
the  proceedings,  the  order  having  been  made,  and  the 
plaintiff  having  submitted  to  it. 

Mr.  Stephens. — I cannot  consider  the  point  raised  on 
this  application.  If  the  plaintiff’s  contention  is  correct, 
he  must  take  the  necessary  steps  to  get  rid  of  the  order 
to  which  he  before  assented. 


Order  accordingly. 


Seaton  v.  Fenwick. 

Statute  of  Limitations — Supplemental  answer. 

An  order  was  made  allowing  a supplemental  answer  to  be  filed  setting  up 
the  Statute  of  Limitations. 

[June  5,  1877. — The  Referee.'] 

N.  W.  Hoyles  moved  on  notice  for  leave  to  file  a supple- 
mental answer,  setting  up  a previous  judgment  and  the 
Statute  of  Limitations. 
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H.  Cassels  for  the  plaintiff.  The  defendant  was  aware 
of  the  facts  which  he  now  seeks  to  plead  wrhen  he  filed  his 
answer,  and  the  Court  should  not  grant  the  indulgence 
asked.  It  is  now  too  late  to  plead  the  Statute  of  Limi- 
tations. Besides,  it  is  not  a meritorious  defence.  He 
referred  to  Brigham  v.  Smith,  3 Cliy.  Ch.  313;  and  Percival 
v.  Caney,  14  Jur.  473. 

N.  W.  Hoyles,  in  reply.  The  cases  cited  do  not  apply. 
Amendments  are  now  allowed  at  any  time  : Hamelyn  v. 
White,  6 P.  R.  120;  and  the  Statute  of  Limitations  is  now 
considered  a meritorious  defence. 


Mr.  Stephens  made  the  order  asked,  on  payment  of 
costs. 


Order  accordingly. 


Swan  y.  Adams. 

Security  for  costs 

Where  the  plaintiff  had  parted  with  his  interest  in  the  land  in  question, 
proceedings  were  stayed  until  security  for  costs  should  be  given,  or  the 
defective  state  of  the  record  cured. 

[June  21,  1877. — The  Referee.'] 

H.  Cassels  moved  on  notice  for  an  order  to  dismiss  the 
bill,  which  had  been  filed  for  an  injunction  to  abate  a nuis- 
ance, or  for  an  order  for  security  for  costs,  on  the  ground  that 
the  plaintiff  had  parted  with  his  interest  in  the  property 
in  question.  He  read  an  affidavit  to  that  effect, 

R.  S.  Appelbe , for  the  plaintiff*.  In  order  to  entitle  the 
defendant  to  security  for  costs,  it  must  be  shewn  that  the 
plaintiff  is  carrying  on  the  suit  for  another’s  benefit,  and  that 
he  is  insolvent,  which  is  not  even  alleged  in  the  affidavit  : 
Mason  v.  Jeffry,  2 Chy.  Ch.  15.  Nor  does  it  sufficiently 
appear  that  the  plaintiff  has  parted  with  all  his  interest  in 
the  property.  The  defendant  should  have  produced  q, 
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certified  copy  of  the  conveyance.  But,  even  if  the  plain- 
tiff has  parted  with  his  interest,  he  has  a right  to  proceed 
to  a hearing  to  prove  that  he  is  entitled  to  costs.  Wallace 
v.  Ford,  1 Chy.  Ch.  282,  and  Johnson  v.  Thomas,  11  Beav. 
501,  shews  that  in  such  a case  the  suit  is  only  defective. 

TI.  Cassels,  in  reply.  The  Court  has  a discretion  in 
ordering  security  for  costs  to  be  given : Hagarth  v.  Wil- 
kinson, 12  Q.  B.  851.  The  plaintiff*  can  only  claim  the 
costs  of  filing  the  bill,  and,  as  there  is  no  prayer  for  damages, 
he  should  not  be  allowed  to  harass  the  defendant. 

Mr.  Stephens  made  an  order  staying  proceedings  until 
security  should  be  given,  or  the  defective  state  of  the 
record  cured. 


Order  accordingly 


Jackson  v.  Robertson. 

Amendment — Truth  of. 

In  a suit  for  specific  performance  of  an  agreement  for  the  sale  of  the  wife’s 
land,  the  plaintiff  was  allowed  to  amend  his  bill  after  replication,  by 
stating  that  the  husband  had  signed  the  agreement  as  agent  for  his  wife, 
without  swearing  that  the  amendment  was  true,  although  the  wife  had 
denied  its  truth  under  oath. 

[June  27,  1877. — The  Referee .] 

This  was  an  application  by  the  plaintiff*  to  amend  his 
bill  after  replication  filed.  The  bill  was  filed  for  a specific 
performance  of  an  alleged  agreement  by  husband  and  wife 
for  the  sale  of  the  wife’s  land.  The  wife,  in  her  answer, 
denied  having  signed  any  such  agreement,  and,  on  her  ex- 
amination, denied  having  given  her  husband  any  authority 
to  sell  the  property  in  question,  although  she  admitted  that 
she  knew  negotiations  were  going  on  for  the  sale  of  the 
property  to  the  plaintiff*.  It  was  sought  to  amend  the  biff 
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by  alleging  that  the  husband  had  signed  the  agreement  as 
agent  for  his  wife,  and  by  her  authority. 

JH.  W.  Hoyles,  for  the  defendant,  contended  that  the 
truth  of  the  proposed  amendment  should  be  alleged  in  the 
plaintiff’s  affidavit. 

G.  H.  Watson,  for  the  plaintiff,  urged  that  the  amend- 
ment raised  a question  of  law  to  be  determined  on  the 
facts. 

Mr.  Stephens  granted  the  order,  on  payment  of  costs, 
holding  that  the  proposed  amendment  properly  raised  a 
question  of  law  for  the  decision  of  the  Court,  whether  on 
the  facts  admitted  by  the  wife  on  her  examination,  she 
was  bound  by  her  husband’s  acts  as  her  agent. 


Order  accordingly. 
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Barrett  y.  Campbell  et  al. 

Costs — Several  defendants — Separate  solicitors. 

In  a suit  for  specific  performance  by  a vendee  against  his  vendor,  and  a 
person  to  whom  he  had  sold  after  agreeing  to  sell  to  the  plaintiff,  the 
defendants  may  sever  in  their  defence,  and  employ  separate  solicitors, 
and  each  is  entitled,  on  dismissal  of  the  bill  with  costs,  to  tax  a separate 
bill. 

[January  3,  1877. — The  Master. J 

This  was  a suit  for  specific  performance  of  an  agreement 
for  the  sale  and  purchase  of  lands,  made  between  the  plain- 
tiff and  defendant  Campbell.  The  defendant  Campbell 
had  treated  the  agreement  as  not  binding  upon  him  by 
reason  of  certain  misrepresentations  made  by  the  plaintiff, 
and  had  sold  and  conveyed  the  land  to  another  of  the  defen- 
dants, Crysler,  who  had  sold  a portion  of  it  to  another 
defendant,  Ross. 

It  was  alleged  that  Crysler  and  Ross  had  notice  of  the 
agreement  made  between  the  plaintiff  and  defendant 
Campbell,  and  were  bound  by  it. 

The  bill  was  dismissed -with  eosts.  Two  of  the  defen- 
dants, Campbell  and  another,  appeared  by  the  same  solicitor. 
The  third  defendant  had  employed  a separate  solicitor. 
On  a taxation  of  the  defendants'*  costs,  F.  Arnoldi,  for 
plaintiff,  contended  that  all  the  defendants  should  have 
appeared  by  the  same  solicitor,  and  that  only  one  bill  of 
costs  should  be  allowed  : that  the  two  defendants  claiming 
through  Campbelfshould  have  thrown  the  responsibility  of 
the  defence  upon  him. 

J.  S.  Ewart,  for  defendants.  The  rule  as  to  defendants 
employing  the  same  solicitors  applies  where  the  parties  re- 
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present  only  one  interest,  where,  although  there  are  several 
parties, yet  they  are  in  reality  one  for  the  purposes  of  the  suit. 
Several  trustees  representing  one  trust  estate,  several  execu- 
tors acting  under  one  title,  several  partners  resisting  a claim 
against  the  partnership,  are  examples  of  the  rule.  There 
is  no  rule  that  a defendant  who  has  purchased  from  another 
defendant  must  employ  his  vendor’s  solicitor  to  defend  him. 

The  Master. — To  hold  in  this  case  that  the  defendants 
were  bound  to  appear  by  the  same  solicitor,  would,  I think, 
be  pushing  the  rule  on  that  subject  too  far.  It  is  quite  true 
that,  unless  there  are  special  circumstances,  trustees  must 
join  in  their  defence,  so  must  trustee  and  cestui  que  trust , 
and  mortgagor  and  mortgagee.  Here  no  fiduciary  relation 
exists  between  the  parties.  There  is  no  common  interest 
between  them,  except  such  as  may  be  found  in  almost  every 
suit  where  there  are  several  defendants  ; they  are  all 
interested  in  defeating  the  claim  which  the  plaintiff  has  set 
up.  It  may  be  that  when  Campbell  sold  to  Crysler  he 
gave  covenants  for  title,  and  that  when  Crysler  sold  part 
to  Ros  j he  gave  similar  covenants,  and  that  these  purchasers 
could,  in  the  event  of  the  plaintiff  having  recovered  in  his 
suit,  have  had  an  action  on  the  covenants  against  Campbell. 
Still  I do  not  see  that  they  were  on  that  account  bound 
to  leave  their  defence  in  the  hands  of  Campbell  and  his 
solicitor.  They  might  have  defences  which  they  felt  were 
sufficient  to  defeat  the  plaintiff’s  claim,  even  though,  as 
against  Campbell,  he  would  have  succeeded. 

Had  their  defence  been  mismanaged  by  Campbell  and  his 
solicitor,  their  remedy,  even  against  him,  might  be  worth- 
less. Had  the  purchases  not  been  completed,  but  been 
still  mere  contracts  for  purchase  entered  into  between 
Campbell  and  the  other  defendants,  there  would  have  been 
more  force  in  the  plaintiff’s  contention. 

On  the  whole,  I do  not  see  my  way  to  holding  in  this 
case  that  the  defendants  were  bound  to  make  a common 
defence. 
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Pringle  v.  McDonald. 


Costs — Tender  of  reconveyance  before  suit. 

Where  a conveyance  of  land  was  set  aside  as  being  fraudulent,  the  costs  of 
preparing  and  tendering  a reconveyance  for  execution  before  service  of 
the  bill  were  Held  not  taxable  against  the  defendant. 

[30th  January,  1877. — The  Master.'] 


In  this  case  the  bill  was  filed  to  compel  the  defendant 
to  reconvey  to  the  plaintiff  certain  lands,  which  it  was 
alleged  the  defendant  had  obtained  from  the  plaintiff  by 
fraud.  Before  serving  the  bill,  the  plaintiff’s  solicitor 
prepared  and  tendered  to  the  defendant  for  execution  a re- 
conveyance of  the  land,  which  the  defendant  refused  to 
execute.  A decree  was  afterwards  obtained,  ordering  a re- 
conveyance and  payment  of  costs,  under  which  the  plaintiff 
sought  to  tax  the  costs  of  preparing  and  tendering  a re- 
conveyance. 

F.  Arnoldi,  for  plaintiff.  The  tender  of  the  reconveyance 
was  as  necessary  as  a letter  before  a suit.  In  actions  at 
law,  where  notice  is  required  by  statute,  the  notice  and 
service  of  it  are  taxable.  This  is  different  from  a case  of 
specific  performance,  where  it  is  necessary  to  shew  a de- 
mand of  abstract.  There  there  is  before  suit  a matter 
pending  between  the  parties,  to  which  the  demand  is  attrib- 
utable. Where  a mortgagee  requires  to  take  out  admin- 
istration to  a deceased  mortgagor,  the  costs  of  doing  so  are 
taxable. 

K.  W.  Hoyles,  for  defendant.  It  was  not  necessary  for 
the  plaintiff  to  make  the  tender,  and  the  costs  asked  are 
properly  costs  between  solicitor  and  client,  not  between 
party  and  party. 

The  Master. — I do  not  see  that  preparing  and  tendering 
to  the  plaintiff  a reconveyance  for  his  execution  was  a 
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necessary  preliminary  to  the  institution  of  the  suit,  or  that 
the  plaintiff  should  do  so  at  all,  essential  to  his  ultimate 
success.  In  this  it  differs  from  those  cases  at  law,  where 
by  statute  notice  must  be  given  before  bringing  an  action. 
There  the  giving  of  the  notice  is  really  the  first  step  in  the 
cause,  and  without  it  the  action  cannot  be  maintained. 

The  costs  of  preparing  the  reconveyance  and  tendering 
it  for  execution  before  serving  the  bill,  must  therefore  be 
disallowed. 
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Gilmour  v.  Strong. 

Notice  to  'proceed  under  sec.  44  of  Ejectment  Act — Stay  of  proceedings — 

Waiver. 

Held , that  a notice  to  proceed  to  trial  within  twenty  days,  under  section  44 
of  the  Ejectment  Act,  did  not  operate  as  a waiver  of  an  order  previously 
obtained  by  the  defendant  staying  proceedings  until  particulars  of  the 
land  claimed  were  delivered. 

[August  22,  1877. — Morrison , J.] 

This  was  an  action  of  ejectment,  in  which  an  order  had 
been  made  for  delivery  of  particulars  of  the  description  of 
the  land  claimed,  and  staying  the  plaintiff’s  proceedings, 
until  the  delivery  of  such  particulars. 

No  particulars  having  been  delivered  pursuant  to  the 
order,  and  the  plaintiff  not  having  proceeded  to  trial  within 
the  proper  time,  the  defendant  served  the  plaintiff  with 
the  usual  twenty  days’  notice  to  proceed  to  trial  at  the  next 
Assizes,  and  that  in  default  judgment  would  be  signed  for 
the  costs  of  the  defence. 

The  plaintiff,  treating  this  notice  as  a waiver  of  the  order 
for  delivery  of  particulars,  served  notice  of  trial  without 
delivering . particulars. 

The  defendant  obtained  a summons  to  set  aside  the 
notice  of  trial  for  irregularity,  on  the  ground  that  it  was 
served  while  proceedings  were  stayed  under  the  order  in 
question. 

Mr.  Dalton,  held  that  the  notice  to  proceed  operated  as 
a waiver  of  the  stay,  and  discharged  the  summons. 
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The  defendant  appealed. 

F.  Osier,  for  the  appeal.  The  defendant  had  a right  to 
compel  the  plaintiff  to  proceed,  subject  to  the  obstacles 
which  the  practice  permitted  the  defendant  to  place  in  his 
way.  Before  proceeding  to  trial  pursuant  to  the  notice,  the 
plaintiff  was  bound  to  comply  with  the  order;  and  a 
stay  under  an  order  for  particulars  can  not  be  treated 
differently  from  a stay  under  an  order  for  security  for 
costs,  which  clearly  is  not  waived  by  a notice  to  proceed 
to  trial : Tichborne  v.  Mostyn,  L.  R.  8 C.  P.  29  ; Mortimore 
v.  Soares,  1 E.  & E.  399 ; Johnstone  v.  Friedmann,  2 M.  & 
G.  432. 

W.  Sidney  Smith,  shewed  cause.  It  has  been  held  in 
numerous  cases  that  a stay  of  proceedings  under  an  order 
for  particulars  of  claim  may  be  waived  by  the  defendant 
taking  other  proceedings  or  notifying  the  plaintiff  to  pro- 
ceed, and  the  case  relied  on  by  the  defendant  here,  is  not 
in  point : Wiclcens  v.  Cox,  6 Dowl.  693  ; Johns  v.  Saunders, 
5 D.  & L.  49.  Lush’s  Practice,  “ Particulars  of  Demand  ” : 
Cane  v.  Spinks,  7 Dowl.  27  ; Sutton  v.  Clark,  8 Bing.  165. 

Morrison,  J. — It  appears  that  the  defendant  obtained 
an  order  upon  the  plaintiff  to  furnish  the  former  with  par- 
ticulars, shewing  or  describing  the  parcel  of  land  which  the 
plaintiff  was  seeking  to  recover  possession  of  in  this  suit 
with  a stay  of  proceedings  until  such  particulars  were  fur- 
nished by  the  plaintiff.  The  plaintiff  not  complying  with  the 
order,  the  defendant  served  a notice  to  proceed  to  trial 
under  the  44th  section  of  the  Ejectment  Act.  The  plaintiff 
then  gave  notice  of  trial  without  furnishing  the  particulars, 
and  the  defendant  moves  to  set  aside  such  notice  of  trial. 

The  plaintiff  contends,  that  the  giving  of  this  notice  to 
proceed  under  the  statute  was  a waiver  of  the  order  for 
staying  proceedings,  and  entitled  the  plaintiff  to  proceed 
without  complying  with  that  order. 

I do  not  think  so.  It  seems  to  me  that  the  giving  of 
such  a statutory  notice  is,  in  effect,  saying,  “ Place  yourself 
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in  a position  to  go  to  trial,  and  proceed  with  your  action 
at  the  following  Assizes.”  I think  the  principle  upon  which 
the  Court  proceeded  in  the  Tichborne  Case,  cited  by  Mr. 
Osier,  L.  It.  8 0.  P.  29,  is  applicable  here.  There  the  Court 
held  that  the  defendants  might,  after  giving  such  notice, 
move  to  stay  proceedings  until  costs  of  a former  trial  were 
paid : that  it  was  not  a waiver  of  the  notice,  and  that  both 
proceedings  were  quite  consistent.  Here  the  plaintiff’s  pro- 
ceedings were  stayed  until  he  gave  particulars  of  the  land 
he  was  seeking  to  recover;  the  plaintiff  not  delivering 
such  particulars,  and  so  not  proceeding  to  trial,  the  defen- 
dant, in  order  to  compel  the  plaintiff  to  go  on  with  his 
action  or  to  put  an  end  to  the  suit,  gives  a notice  under 
the  statute. 

I see  no  reason  why  the  defendant  was  not  entitled  to 
do  so,  or  that  the  giving  of  the  statutory  notice  entitled 
the  plaintiff  to  say : “ I shall,  therefore  proceed  without 
giving  you  the  particulars  ordered  by  the  Court.”  As  said 
by  Brett,  J.,  in  the  Tichborne  Case,  at  p.  44  : “I  do  not 
see  why  the  two  may  not  stand  together.  I see  nothing 
in  the  Court  saying  to  the  plaintiff,  ‘You  shall  not  proceed 
further  with  this  action  until  you  have  paid  the  costs  of 
the  former  action,’  notwithstanding  he  is  bound  by  the 
notice  under  section  202  to  proceed  to  trial  within  twenty 
days,  under  pain  of  having  judgment  signed  against  him.” 
And  Byles,  J.,  said:  “With  regard  to  the  notice  to  proceed, 
given  under  section  202  of  the  Common  Law  Procedure  Act 
of  1852,  I apprehend  the  meaning  and  effect  of  that  is  this  : 
Proceed  according  to  the  practice  of  the  Court,  but  subject 
to  any  obstacles  which  the  law  allows  us  to  place  in  your 
way.”  That  case,  it  might  be  said,  was  one  of  hardship, 
as  the  plaintiff  had  to  pay  SlfiflOO  of  costs  before  proceed- 
ing ; here  there  is  no  hardship ; all  that  the  plaintiff  had  to 
do  was  to  inform  the  defendant  what  land  he  was  suing  for. 

The  summons  will  be  absolute.  Costs  of  the  application 
to  be  costs  in  the  cause,  and  the  plaintiff  will  have  six 
months’  further  time  to  proceed  to  trial. 


Order  accordingly. 
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Fox  v.  Toronto  and  Nipissing  Railway  Company. 


Costs — Expenses  of  plaintiff  as  witness  in  his  own  behalf — Costs  of  commission 
— Counsel  fees. 

The  plaintiff,  who  was  a necessary  and  material  witness  in  his  own  behalf, 
came  to  Toronto  from  England  to  give  evidence  at  the  trial:  Held , that 
he  was  entitled  to  his  expenses. 

The  costs  of  executing  a commission  are  entirely  in  the  discretion  of  the 
Master ; and  where  the  amount  paid  to  the  commissioner  and  his  clerk 
for  two  sittings  on  different  days  in  London,  was  twenty-two  guineas,  and 
the  Master  on  taxation  disallowed  twelve,  the  Court  refused  to  interfere. 
The  Master,  in  a case  occupying  three  days,  allowed  $75  to  the  Senior 
Counsel  and  $30  to  the  Junior,  and  declined  to  tax  a counsel  fee  for  con- 
sultation between  counsel  previous  to  trial.  The  Judge  refused  to  inter- 
fere. 

[September  1,  1877. — Morrison , J.] 

W.H.  Lockhart  Gordon  obtained  a summons  calling  on  the 
defendant  to  shew  cause  why  the  taxation  of  costs  herein 
should  not  be  reviewed,  on  the  ground  that  the  master  had 
improperly  disallowed  a fee  of  $10,  charged  for  a consul- 
tation between  the  plaintiff’s  counsel  immediately  previous 
to  the  trial : that  the  counsel  fees  allowed  were  too  small ; 
that  the  master  disallowed  certain  costs  of  the  commission 
issued  out  of  this  Court  to  the  city  of  London,  England ; 
and  that  the  Master  improperly  disallowed  the  costs  and 
expenses  incurred  by  the  plaintiff,  Charles  Douglas  Fox? 
in  coming  to  Toronto  from  England  to  give  evidence  at  the 
trial. 

The  facts  fully  appear  in  the  judgment. 


M.  C.  Cameron , Q.  C.,  shewed  cause.  The  Master  having 
exercised  his  discretion  and  examined  the  several  items 
disallowed  in  the  taxation  of  the  bill,  his  discretion  should 
not  now  be  reviewed  : Burton  v.  Burton , 29  L.  J.  Ex.  291  ; 
Rennie  v.  Mills , 5 Bing.  N.  C.  249. 

Gordon,  contra.  The  Master  erred  in  principle  in  dis- 
allowing the  several  items  on  which  the  taxation  is  sought 
to  be  reviewed.  He  disallowed  the  items,  not  because  they 
were  excessive,  but  because  he  thought  they  were  not  tax- 
able against  the  opposite  party.  The  costs  of  the  com  mis- 
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sion  should  be  allowed  in  toio  ; at  any  rate  they  should  be 
taxed  on  the  scale  that  would  be  allowed  in  England,  the 
commission  having  been  executed  there:  Wentworths.  Lloyd, 
12  L.  T.  N.  S.  226.  Then  as  to  the  expenses  of  the  plaintiff 
coming  to  Canada  to  give  evidence,  the  affidavits  filed 
shew  that  he  came  solely  for  that  purpose,  and  at  great  in- 
convenience to  himself,  and  the  authorities  clearly  establish 
that  under  such  circumstances  he  is  entitled  to  his  ex- 
penses: Me  Alpine  v.  Coles,  2 Dowl.  299;  Tremain  v. 
Barrett,  6 Taunt.  88. 

Morrison,  J. — It  appears  from  the  papers  filed,  that 
a consultation  fee  of  $10  was  paid  to  counsel  for  consulting 
previous  to  the  trial,  which  the  Master  disallowed.  The 
Master  informs  me  that  such  a fee  has  not  hitherto  been 
taxed.  I decline  to  make  any  precedent  for  the  allowance 
of  such  a disbursement.  The  costs  and  expenses  attending  a 
suit  have  in  many  cases  become  grievously  heavy,  and  I 
am  not  disposed  to  sanction  any  increase  or  to  assent  to  the 
allowance  of  any  charges  that  the  practice  does  not  warrant. 

Then  as  to  the  fees  taxed  to  counsel  at  the  trial.  The 
case  was  tried  before  myself,  and  was  no  doubt  an  im- 
portant one,  and  occupied  over  three  days,  including  the 
argument  upon  the  evidence.  The  Master  has  allowed  the 
senior  counsel  $75,  and  $30  to  the  junior.  Without  giving 
any  opinion  as  to  the  amounts  charged,  the  Master  hav- 
ing exercised  his  discretion  in  the  matter,  I hesitate  to 
interfere  to  increase  the  amounts. 

As  to  the  expenses  of  the  taking  of  the  commission 
for  the  examination  of  witnesses  in  London,  England. 
It  appears  that  the  whole  amount  charged,  including 
the  amount  paid  to  the  commissioners,  amounts  to 
£49  17 s.  8 d.  sterling,  of  which  the  Master  disallowed 
in  all  £20  4s.  lid.  I do  not  think  it  necessary  to 
refer  to  the  disallowed  charges  of  the  solicitors  who 
attended  to  the  taking  of  the  commission  in  London, 
as  in  my  opinion,  they  are  matters  entirely  in  the 
discretion  of  the  Master.  The  principal  item  in  dispute 
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before  me  is  the  amount  paid  the  commissioner  and  his 
clerk,  the  amount  for  two  sittings  on  different  days, 
being  twenty-two  guineas,  of  which  the  Master  dis- 
allowed twelve  guineas.  It  seems  to  me  that  this  is  also  a 
charge  the  amount  of  which  must  be  in  the  discretion  of 
the  Master.  It  can  hardly  be  said  that  no  matter  what 
amount  may  be  paid  to  a commissioner,  the  Master  should 
allow  it.  A great  deal  necessarily  depends  upon  the  stand- 
ing of  the  commissioner.  If  he  is  a professional  gentleman, 
in  some  cases  ten  guineas  a day  may  be  a reasonable 
charge  to  be  allowed;  that  would  depend  entirely  upon 
the  standing  of  the  commissioner,  and  the  necessity  for  the 
services  of  a gentleman  whose  time  is  so  valuable.  In  ordi- 
nary cases,  I should  say  that  five  guineas  a sitting  was 
reasonable.  As  was  argued,  it  may  be  that  the  services  of  a 
gentleman  such  as  the  commissioner  here  could  not  be  had 
for  less  than  ten  guineas.  That  may  be  so.  The  question 
remains,  was  there  a necessity  for  selecting  a gentleman 
requiring  so  high  a fee,  particularly  in  a city  like  London, 
where  so  many  competent  persons  may  be  found  capable 
of  performing  such  a duty.  However,  the  Master  having, 
I assume,  after  proper  enquiries  exercised  his  discretion, 
and  allowed  the  sum  that  he  has  done,  I do  not  think  that 
I should  interfere. 

The  only  question  remaining  is,  the  disallowance  to 
the  plaintiff  of  his  expenses  as  a witness  at  the  trial, 
amounting  to  £56  sterling.  It  appears  from  the  affi- 
davits of  the  plaintiff,  and  his  solicitor,  that  he  was 
informed  and  advised  that  he  was  a material  and  neces- 
sary witness  in  his  own  behalf,  and  that  he  could  not 
safely  go  to  trial  without  being  present  to  give  evidence  : 
that  he,  the  plaintiff,  was  most  unwilling  to  come  out  to 
this  country  to  attend  the  trial : that  he  came  out  at  great 
inconvenience  to  himself  : that  he  had  no  other  object  in 
coming  here  but  to  give  testimony,  as  his  solicitor  informed 
him  he  could  not  succeed  in  the  cause  unless  he  attended 
and  gave  evidence,  and  that  he  had  no  other  business  to 
transact  in  this  country ; and  that  he  paid  for  liis 
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expenses  £56 ; and  the  question  is,  was  he  entitled  to 
have  these  expenses  allowed  him.  On  the  trial  he 
was  the  principal  witness  examined  before  me,  his 
examination  extending  over  part  of  two  days ; his  testi- 
mony was  most  material,  and  without  it  I cannot  say  the 
plaintiff  would  have  succeeded.  The  necessity  of  his  pres- 
ence as  a witness  was  therefore  essential.  It  was 
urged,  however,  that  he  might  have  been  examined  under 
the  same  commission  that  other  witnesses  were  examined 
in  London.  From  what  took  place  before  me  at  the 
trial,  it  would  not  have  been  prudent  to  have  done  so. 
The  plaintiff  and  his  solicitor  could  not  have  anticipated 
the  line  of  defence,  or  the  evidence  of  the  witnesses  residing 
in  this  country,  who  were  called  on  the  part  of  the  defend- 
ants. The  plaintiff’s  presence  and  his  testimony  was 
necessary  to  meet,  explain,  and  rebut  the  defendant’s  evi- 
dence and  defence.  It  was  also  urged  that  being  the 
plaintiff,  he  ought  not  to  be  allowed  such  expenses.  I have 
looked  at  several  cases  bearing  on  the  question  of  expenses 
of  a similar  character.  Howes  v.  Barber , 18  Q.  B.  588,  shews 
that  a plaintiff  is  entitled  to  his  expenses  when  he  attends 
and  is  examined  as  a witness.  There  the  plaintiff,  the 
captain  of  a ship,  remained  in  England  for  the  purpose  of 
being  examined  at  the  trial,  and  the  Master  allowed  his 
expenses  from  the  service  of  the  writ  in  the  cause  in 
September,  till  the  day  of  the  trial,  in  January  following. 
Lord  Campbell,  in  giving  judgment,  said : “ The  Legislature 
having  been  pleased  to  permit  the  parties  to  be  examined 
in  their  own  behalf,  we  cannot  say  that  the  expenses  of 
the  successful  party  who  has  been  so  necessarily  examined, 
should  not  fall  upon  the  party  who,  resisting  a legal 
demand,  or  making  an  unlawful  one,  has  caused  this  neces- 
sity.” And  in  Dowdell  v.  Australian  Royal  Mail  Co.,  3 E. 
& B.  902,  where  the  plaintiff,  who  was  examined  as  a wit- 
ness, having  obtained  a verdict,  remained  in  England 
awaiting  the  result  of  a rule  nisi  for  a new  trial,  which 
was  ultimately  discharged,  the  Master  on  taxation  made 
the  plaintiff  an  allowance  from  the  time  the  rule  was 
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granted  until  it  was  discharged,  on  the  ground  that  the 
plaintiff  was  a necessary  witness  in  his  own  case.  The 
Court  discharged  a rule  to  review  the  taxation.  And  in 
McAlpine  v.  Cotes,  2 Dowl.  299,  where  the  plaintiff  brought 
two  of  his  sons  from  Barbadoes,  as  witnesses,  to  England,  the 
Master  allowed  <£'380  for  their  expenses ; and  a rule  being 
granted  to  revise  the  taxation,  the  Court  discharged  the 
rule ; Vaughan,  B.,  who  tried  the  cause,  having  expressed  his 
opinion  that  it  was  a case  in  which  the  witnesses  were 
properly  brought  over.  The  principle  upon  which  all  such 
costs  are  allowed,  is  as  stated  by  Lord  Campbell,  C.  J.,  in 
Howes  v.  Barber,  above  cited,  that  “ The  reasonable  ex- 
penses to  which  the  plaintiff  is  put  by  being  obliged  to 
attend  and  he  examined  as  a witness  to  enforce  payment 
of  a just  demand,  or  to  seek  redress  for  an  injury,  should 
he  thrown  on  the  wrong-doer.”  And  the  Courts  have  gone 
, so  far  that  where  a witness,  eighty  years  old,  attended  at 
a trial,  hut  was  not  examined,  and  was  also  previously 
examined  under  a commission  on  account  of  his  age, 
as  he  might  not  live  to  attend  the  trial,  the  Master  allowed 
the  cost  of  his  attendance  at  the  trial,  the  costs  of  the  com- 
mission and  the  examination  under  it,  as  well  as  the 
costs  of  his  son  who  came  with  the  witness  to  take  care  of 
him.  The  Court,  on  a rule  to  revise  the  taxation,  were  of 
opinion,  that  the  Master  was  justified  in  allowing  such 
costs.  On  the  whole,  I am  of  opinion  that  the  Master 
ought  to  have  allowed  the  plaintiff  his  expenses,  being  a 
necessary  disbursement.  The  summons  will  therefore  be 
absolute  in  that  respect,  and  discharged  as  to  the  other 
matters  complained  of.  There  will  he  no  costs  to  either 
party. 

Order  accordingly. 
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Snow  y.  Cole. 

Writ  of  summons  against  a foreigner — Service  here — Judgment  by  default. 

Where  a writ  of  summons  in  the  form  prescribed  by  sec.  2 C.  L.  P.  Act, 
issued  against  an  American  subject  resident  out  of  the  jurisdiction  and 
described  as  so  resident,  was  served  upon  him  during  a temporary  visit 
to  Ontario,  a final  judgment  in  default  of  appearance,  signed  upon  a 
special  endorsement  on  such  writ,  was  held  regular. 

[September  4th,  1877. — Morrison , J.] 

The  plaintiff,  an  American  citizen,  residing  at  Detroit, 
having,  as  he  alleged,  a claim  against  the  defendant,  who 
was  also  an  American  citizen  residing  at  Detroit,  for  ser- 
vices performed  in  Ontario,  issued  a writ  in  the  County  of 
Essex,  in  the  form  prescribed  in  the  C.  L.  P.  Act,  sec  2,  and 
directed  to  “ Dennis  Cole,  of  the  City  of  Detroit,  in  the 
State  of  Michigan,  one  of  the  United  States  of  America.” 
The  writ  was  endorsed  with  particulars  of  claim  under 
sec.  15,  C.  L.  P.  Act,  and  upon  the  defendant  crossing 
to  Windsor  was  served  upon  him  there.  No  appearance 
was  entered  to  the  writ,  and  the  plaintiff  signed  final  judg- 
ment for  the  amount  specially  endorsed,  and  issued  execution. 

The  defendant  obtained  a summons  to  set  aside  the  judg- 
ment as  irregular. 

F.  Osier  shewed  cause.  Although  the  writ  could  not  have 
been  served  upon  the  defendant  out  of  Ontario,  his  being 
caught  and  served  here  brings  him  within  the  jurisdiction 
of  the  Court  so  as  to  make  the  writ  the  proper  one.  The 
only  defect  is  in  the  description  of  the  defendant,  and  that 
s immaterial  and  cannot  be  objected  to  now  after  the  de- 
fendant has  allowed  judgment  to  be  signed  against  him. 
Even  if  there  is  any  irregularity,  the  motion  should  have 
been  to  set  aside  the  writ  and  not  the  judgment,  and  as- 
long  as  the  writ  stands,  the  judgment  cannot  be  attacked : 
Jackson  v.  Spittal,  L.  R.,  5 C.  P.  542  ; Ex  parte  Pascal 
L.  R.  1 Ch.  D.  509. 

H . J.  Scott  supported  the  summons.  The  Statute  pro- 
vides for  two  distinct  methods  of  procedure,  one,  where  the 
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defendant  resides  within  the  jurisdiction  of  the  Court,  the 
other,  where  he  resides  without  such  jurisdiction.  The 
plaintiff  has  inserted  the^  residence  of  the  defendant  cor- 
rectly, and  is  estopped  from  saying  that  he  resides  within 
the  jurisdiction,  in  which  case  only  under  Section  15  C.  L. 
P.  Act  he  can  specially  endorse  the  writ,  and  the  Statute 
prohibits  a plaintiff  from  getting  judgment  without  first 
proving  his  claim.  At  this  stage  of  the  proceedings,  the 
proper  application  is  to  set  aside  the  judgment,  leaving 
the  plaintiff  to  take  any  course  he  may  be  advised  upon 
the  writ : Hesketh  v.  Fleming , 24  L.  J.  Q.  B.  255. 

Mr.  Dalton. — I think  this  judgment  is  irregular,  and 
must  be  set  aside.  Under  the  old  practice  undoubtedly,  if 
you  are  fortunate  enough  to  catch  a defendant,  even  if  he 
were  a foreigner,  within  the  jurisdiction  of  the  Court,  that 
was  sufficient,  and  you  might  issue  a writ  and  serve  him 
or  arrest  him  for  debt.  But  under  the  C.  L.  P.  Act  this 
practice  seems  to  me  to  be  altered.  The  Statute  has  pro- 
vided for  two  different  forms  of  proceeding  against  parties 
resident  within  and  those  resident  without  the  jurisdiction. 
Not  only  are  the  forms  of  the  writ  different,  but  a sub- 
stantial distinction  has  been  pointed  out,  that  in  the  one 
case  you  can  get  judgment  merely  upon  the  default  of  the 
defendant,  while  in  the  other  you  must  prove  your  claim 
in  such  a way  as  the  Court  may  direct.  Owing  to  the 
delay  in  making  the  application,  the  defendant  has,  I think, 
forfeited  his  right  to  costs.  The  order,  therefore,  will  go  to 
set  aside  the  judgment,  but  without  costs. 

The  plaintiff  obtained  a summons  in  appeal,  which  was 
argued  by  the  same  counsel  before  Morrison,  J.,  who 
reversed  Mr.  Dalton’s  order,  holding  that  the  judgment 
had  been  regularly  signed.  He,  however,  set  it  aside  on 
the  merits,  on  payment  of  costs. 
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Jeremiah  C.  Scripture  v.  George  N.  Gordon  and 
Simeon  L.  J.  Scripture. 

26  Vic.  ch.  45,  sec.  4 — Execution  against  partners — Payment  by  one. 

A judgment  recovered  against  the  two  defendants,  who  were  partners,  was 
paid  by  the  defendant  G.,  who  thereupon  issued  execution  against  his 
co-defendant,  S.,  on  the  judgment  for  half  the  amount.  It  appeared  that 
the  partnership  accounts  were  unsettled,  and  that  an  award  had  been 
made  in  favour  of  S.,  the  validity  of  which  was  disputed  by  G. 

Held,  that  under  26  Vie.  ch.  45,  sec.  4,  the  execution  was  improperly 
issued  ; and  it  was  set  aside. 

[September  4,  1877. — Galt,  J.] 

This  was  a summons  calling  on  the  defendant  Gordon, 
and  N.  Payne,  an  attorney  of  this  Court,  to  show  cause 
why  the  writs  of  fi.  fa.  against  goods  and  lands  issued 
herein  on  the  25th  day  of  October,  1876,  by  the  said  Payne, 
as  attorney  for  the  plaintiff  herein,  should  not  be  set  aside, 
with  costs  to  be  paid  by  the  said  attorney,  or  by  the  defend- 
ant Gordon,  or  by  both  of  them,  on  the  ground  that  the 
said  writs  were  issued  by  the  said  Payne,  on  behalf  of  the 
defendant  Gordon,  without  the  knowledge,  consent  or 
authority  of  the  plaintiff,  or  his  attorney,  and  after  the 
judgment  herein  had  been  satisfied  (except  as  to  sheriff’s 
fees). 

From  the  affidavit  and  papers  filed,  it  appeared  that  the 
defendants,  Gordon  and  Scripture,  were  engaged  in  business 
as  partners,  and  as  such  became  indebted  to  the  plaintiff, 
who  brought  a suit  against  them,  and  recovered  a judg- 
ment, which  was  paid  by  defendant  Gordon.  Gordon  then, 
without  having  obtained  the  consent  of  the  plaintiff,  issued 
the  writs  complained  of,  and  his  attorney  placed  them  in 
the  hands  of  the  sheriff,  endorsed  to  levy  one  half  of  the 
amount  of  the  judgment  and  costs  out  of  the  goods  and 
lands  of  the  defendant  Scripture.  There  appeared  to  have 
been  a dispute  between  the  defendants  in  reference  to  the 
partnership  accounts,  the  defendant  Scripture  alleging  that 
Gordon  was  indebted  to  him  in  a sum  considerably  larger 
than  the  half  of  the  judgment  and  costs  paid  by  Gordon. 
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The  matter  had  been  referred  to  arbitration  and  a large 
sum  had  been  awarded  to  Scripture,  but  Gordon  filed  affi- 
davits disputing  the  validity  of  this  award. 

G.  JV.  Watson,  shewed  cause. 

F.  Osier  supported  the  summons,  citing  Potts  v.  Leash , 
36  U.  C.  R 476,  and  26  Yic.  ch.  45,  sec.  4. 

Galt,  J. — By  sec.  4,  of  26  Yic.  ch.  45  : “ No  co-surety, 
co-contractor,  or  co-debtor,  shall  be  entitled  to  recover 
from  any  other  co-security,  co-contractor,  or  co-debtor, 
by  the  means  aforesaid,  (that  is  by  pursuing  the  course 
adopted  in  this  case)  more  than  the  just  proportion  to 
which,  as  between  those  parties  themselves,  such  last- 
mentioned  person  shall  be  justly  liable.”  It  appears  to  me 
that  the  provisions  of  this  Statute  were  not  intended  to 
embrace  the  case  of  partners,  so  as  to  enable  one  partner, 
without  reference  to  the  state  of  the  partnership  accounts, 
to  enforce  payment  by  his  partner  of  one-half  of  a partner- 
ship debt  paid  by  him.  According  to  the  papers  filed  on 
this  application,  the  affairs  of  the  partnership  had  not  only 
not  been  settled,  but  an  arbitration  had  been  held  in 
which  an  award  for  a considerable  sum  had  been  made  in 
favor  of  Scripture.  I am  not  called  upon  to  decide  on  the 
validity  of  that  award,  but  I refer  to  it  as  shewing  con- 
clusively that  no  settlement  of  the  partnership  affairs  had 
been  made,  and  consequently  it  is  impossible  to  say  whether 
or  not  the  amount  claimed  was  or  was  not  “ more  than  the 
just  proportion  to  which,  as  between  those  parties  them- 
selves, such  last  mentioned  person  shall  be  justly  liable.” 
This  summons  will  therefore  be  made  absolute  to  set  aside 
the  writs  complained  of,  with  costs  to  be  paid  by  defendant 
Gordon.  I do  not  consider  that  Mr.  Payne  was  to  blame  in 
the  matter,  therefore  there  will  be  no  costs  against  him. 
No  proceeding  to  be  taken  against  the  sheriff  for  any 
thing  done  by  him  under  the  writs. 


Order  accordingly. 
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In  re  Lawson  v.  Laidlaw  et  ux. 

Appeal  from  County  Court. 

Held,  that  an  order  staying  proceedings  to  enable  a party  to  appeal,  under 
33  Vic.  ch.  7,  sec  13,  0.,  beyond  the  ten  days  limited  therein  is  void; 
but  Held , also,  that  an  appeal  may  be  brought  without  any  order  staying 
proceedings  at  any  time  before  it  has  been  precluded  by  the  proceedings 
of  the  other  party,  as  by  the  entry  of  final  judgment. 

Where,  therefore,  the  Judge  had  stayed  proceedings  for  more  than  ten  days 
to  enable  the  defendant  to  appeal,  but  the  plaintiff  had  not  signed  judg- 
ment, and  the  defendant  had  given  the  security,  a prohibition  against 
proceeding  further  with  the  appeal  was  refused. 

[September  7,  1877. — Wilson,  J.] 

C.  Durand  obtained  a summons  on  the  4th  of  July 
last  calling  on  C.  A.  Laidlaw,  one  of  the  defendants,  and 
the  Judge  of  the  County  Court  of  the  County  of  York,  to 
shew  cause  why  a writ  of  prohibition  should  not  issue 
prohibiting  the  said  Judge  from  any  further  action  or  pro- 
ceedings in  or  towards  aiding  the  said  C.  A.  Laidlaw  or 
her  attorney  in  appealing  this  cause  to  the  Court  of  Appeal, 
or  from  certifying  any  records,  charge,  evidence,  rules,  or 
motions,  in  favour  of  the  said  defendant  or  her  attorney  to 
effect  the  appeal,  and  why  all  further  proceedings  in 
respect  of  such  appeal  should  not  at  once  and  for  ever 
cease. 

The  papers  filed  shewed  that  judgment  by  default  was 
signed  against  the  husband,  and  that  the  wife  defended 
the  suit. 

The  cause  was  first  tried  in  March  last,  when  a verdict 
was  rendered  for  the  plaintiff.  A new  trial  was  granted. 
The  cause  was  tried  a second  time  in  April  last,  when  a 
like  verdict  was  rendered.  In  June  Term  last  the  defen- 
dant C.  A.  Laidlaw  moved  again  for  a new  trial,  or  for  a 
nonsuit,  and  obtained  a rule  upon  the  plaintiff  to  shew 
cause.  That  rule  was  argued  and  was  discharged  on  the 
14th  of  that  month  in  the  same  term.  Upon  the  same 
day  the  learned  J udge  of  the  County  Court  made  an  order 
" that  all  proceedings  in  this  cause  be  stayed  for  fifteen  days 
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to  allow  the  said  defendant  C.  A.  Laidlaw  to  appeal  this 
case  to  the  Court  of  Appeal.” 

On  the  26  th  of  June,  and  more  than  ten  days  after  the 
last  order  was  made,  the  plaintiff  obtained  from  the  J udge 
of  the  County  Court  a summons  on  the  defendant  C.  A. 
Laidlaw  to  shew  cause  why  the  order  allowing  the  appeal 
and  staying  the  plaintiff’s  proceedings  for  fifteen  days 
should  not  be  rescinded,  because,  among  other  grounds, 
the  Judge  had  given  to  the  defendant  C.  A.  Laidlaw  more 
than  ten  days’  time  to  allow  her  to  appeal. 

On  the  28th  of  June,  after  hearing  the  parties,  the 
learned  Judge  rescinded  his  order  allowing  the  fifteen  days 
within  which  the  defendant  C.  A.  Laidlaw  was  to  appeal,  and 
he  further  ordered  that  the  said  C.  A.  Laidlaw  should  have 
until  the  29th  of  that  same  month  to  afford  her  time  to 
execute  and  perfect  an  appeal  bond,  and  that  proceedings 
be  stayed  until  then  inclusive. 

The  plaintiff’s  attorney  refused  to  take  such  an  order  as 
the  one  last  mentioned,  and  it  was  accordingly  taken  out 
by  the  defendant  C.  A.  Laidlaw. 

No  proceedings  were  taken  to  appeal  until  the  29th  of 
June,  excepting  to  procure  the  order  of  the  14th  of  that 
month  before  mentioned. 

T.  Ferguson , Q.  C.,  for  C.  A.  Laidlaw,  shewed  cause.  He 
contended  that  the  County  Court  and  the  J udge  thereof  had 
an  inherent  power,  without  any  express  authorization  of 
statute,  to  regulate  and  control  the  proceedings  in  suits  in 
that  Court,  and  to  stay  all  proceedings  in  a cause  upon  proper 
grounds,  and  that  the  order  of  the  14th  of  June  which  was 
made  staying  all  proceedings  in  the  cause  for  fifteen  days 
was  a due  and  proper  exercise  of  the  powers  which  the 
learned  Judge  possessed,  and  must  be  presumed  to  be  so, 
although  the  statute  declares  that  the  time  to  be  allowed  for 
that  purpose  should  be  for  a period  “not  exceeding  ten  days”: 
that  if  the  Judge  is  to  be  governed  only  by  the  statute, 
the  statute  is  not  mandatory,  and  does  not  confine  the  period 
to  be  granted  for  appealing  to  ten  days  and  no  longer. 


168 


COMMON  LAW  CHAMBERS. 


The  statutes  are  C.  S.  U.  C.  ch.  15,  see.  67,  82  Yic.  ch.  6, 
sec.  5,  and  33  Yic.  ch.  7,  sec.  13,  0.  The  first  of  these  Acts 
provided  that  the  J udge  at  the  request  of  the  party  appeal- 
ing “ shall  stay  the  proceedings  for  a time  not  exceeding 
four  days  in  order  to  afford  the  party  time  to  execute  and 
perfect  the  bond  required  to  enable  him  to  appeal  the 
case.”  The  second  of  these  Acts  simply  altered  the  four 
days  to  ten  days.  The  third  Act  repealed  section  5 of  the 
second  act,  and  after  amending  and  enlarging  the  provisions 
of  the  first  Act,  it  concludes  as  follows:  “and  the  time 
which  the  Judge  may  stay  proceedings  at  the  request  of 
either  party,  under  the  sixty-seventh  section  of  the  said 
statute,  to  enable  the  appellant  to  perfect  the  necessary 
bond  to  appeal  is  hereby  extended  to  ten  days  instead  of 
four  as  mentioned  in  the  statute.”  The  last  enactment  is, 
that  the  Judge  may  stay  the  proceedings  for  ten  days. 
The  negative  words  “ not  exceeding”  so  many  days  which 
are  contained  in  the  C.  S.  U.  C.  ch.  15  sec.  67,are  not  repeated 
in  the  later  act,  and  the  word  may  by  the  Interpretation 
Act  is  a permissive  term,  and  therefore  the  allowance  of 
the  fifteen  days  was  rightfully  granted.  If  the  negative 
words  are  to  be  considered  as  still  maintained  in  the  enact- 
ments in  force,  the  proper  meaning  to  be  put  upon  them  is, 
that  he  shall  allow  the  appeal,  and  that  he  shall  allow 
ten  days,  or  less  than  that  time,  to  enable  the  appeal  to  be 
perfected,  but  that  he  may  give  a longer  time  than  the  ten 
days  if  he  shall  think  fit.  The  case  of  Hood  v.  Harbour 
Commissioners  of  Toronto,  33  U.  C,  R.  118,  shews  the 
authority  of  the  Judge  to  stay  the  proceedings  as  he  did 
independently  of  the  statute. 

Durand  supported  the  summons.  The  principal  objec- 
tion is,  that  the  Judge  of  the  County  Court  has,  contrary  to 
the  statute,  stayed  the  plaintiff's  proceedings  for  more  than 
ten  days,  namely,  for  fifteen  days,  to  allow  the  defendant 
C.  A.  Laidlaw  to  perfect  her  appeal.  The  statute  is  so 
plain  in  its  terms  that  the  proceedings  shall  be  stayed  for 
a time  “ not  exceeding  ten  days,”  that  it  is  impossible  this 
order  of  the  Judge  can  be  maintained.  If  the  Judge  can 
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exceed  the  ten  days,  when  the  statute  says  he  shall  not  do 
so,  he  may  stay  the  plaintiff’s  proceedings  for  months  as 
well  as  for  days.  And  it  was  to  prevent  any  such  order 
as  that,  that  the  statute  was  expressed  as  it  is.  The  plain- 
tiff could,  after  the  ten  days,  and  probably  before  they  had 
elapsed,  have  entered  his  judgment,  but  he  did  not  do  so. 
He  was  willing  to  give  the  defendant,  although  she  was 
not  entitled  to  it,  the  longest  period  the  Judge  could  have 
rightly  given  to  her.  There  are  several  cases  which  shew 
the  Judge  cannot  give  a longer  period  to  appeal  than  the 
law  allows  : Regina  v.  Wells , 17  U.  C.  R.  545,  and 
Haivorth  v Fletcher , 20  U.  C.  R.  278. 

Wilson,  J. — The  statute  allows  an  appeal  in  case  any 
party  is  dissatisfied  with  the  decision  of  the  County  Court 
Judge  : 

1.  Upon  points  reserved. 

2.  Upon  any  points  of  law  arising  upon  the  pleadings. 

3.  For  the  reception  or  rejection  of  evidence. 

4.  With  the  Judge’s  charge  to  the  jury. 

5.  With  his  decision  upon  any  motion  for  a nonsuit,  or 
fora  new  trial;  or  an  arrest  of  judgment;  or  for  judg- 
ment non  obstante  veredicto. 

In  some  of  these  cases,  as  upon  a decision  given  on  points 
reserved,  there  can  be  no  difficulty  in  determining  at  what 
time  the  party  dissatisfied  with  the  decision  may  apply 
to  the  Judge  for  a stay  of  proceedings  in  order  to  enable 
him  to  appeal,  because  in  such  cases  there  will  be  a solemn 
and  final  j udgment  given  upon  such  matter. 

The.  statute  does  not  provide  within  what  time  the  party 
dissatisfied  shall  appeal. 

He  may  apply  to  the  Judge  to  stay  proceedings  to  enable 
him  to  perfect  his  appeal,  and  the  Judge  may  stay  such 
proceedings  for  a period  not  exceeding  ten  days. 

But  there  is  no  specified  time  within  which  he  is  to  make 
such  application.  He  need  not  make  it  at  all  so  long  as 
the  opposite  party  does  not  proceed  with  or  in  the  cause. 

And  if  the  party  who  has  the  decision  of  the  Judge  in 
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his  favour  forbear  or  neglect  to  prosecute  the  cause  for 
months  after  the  decision  has  been  pronounced,  the  party 
dissatisfied  may  still  appeal  so  long  as  judgment  has  not 
been  entered  against  him. 

The  application  to  the  Judge  for  a stay  of  proceedings 
for  so  many  days,  is  only  to  insure  to  the  party  dissatisfied 
a particular  time  within  which  he  may  present  his  appeal, 
without  fear  of  the  party  who  has  the  decision  in  his 
favour  proceeding  in  his  cause  so  as  to  exclude  the  appeal. 

And  as  the  successful  party  may  generally  enter  judg- 
ment in  such  a case  so  soon  as  the  decision  is  given,  it  is 
the  interest  of  the  other  party  to  make  application  at  once 
to  the  Judge  for  the  necessary  stay  of  proceedings. 

In  the  other  cases  in  which  an  appeal  is  allowed  where 
the  party  is  dissatisfied  with  the  decision  for  the  reception 
or  rejection  of  evidence,  or  with  the  Judge’s  charge,  or 
with  the  result  of  a motion  for  a nonsuit,  when  should 
the  appeal  be  made  ? 

Should  it  be  made  immediately  after  the  evidence 
objected  to  has  been  received  or  rejected  ? 

If  so,  the  party  should  not  delay  by  moving  in  term  for 
relief,  but  if  he  do  delay  he  does  not  really  prejudice  his 
rights,  because  he  is  not  obliged  to  appeal  within  any  given 
time  after  the  decision  has  been  given.  He  may,  so  far 
as  I see,  appeal  at  any  time,  so  long  as  he  has  not  been 
concluded  by  the  adverse  proceedings  of  the  other  party. 

And  in  these  cases  he  cannot  be  so  prejudiced  before  the 
ensuing  term ; and  by  that  time  he  makes  his  motion  for 
relief,  which  stays  the  proceedings  until  that  motion  has 
been  disposed  of.  And  when  it  is  decided,  he  may,  if  he  is 
dissatisfied  with  it,  appeal  from  that  decision,  which  prac- 
tically opens  up  the  proceedings  anterior  to  it  upon  which 
it  was  founded. 

In  any  case  then,  under  the  statute  it  appears  to  me  the 
party  dissatisfied  with  the  decision  of  the  Judge  upon  any 
application  made  may  take  proceedings  towards  an  appeal, 
although  the  Judge  has  not  stayed  proceedings  in  the 
cause,  at  any  time  before  the  adverse  party  has  concluded 
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him  by  a proceeding  which  necessarily  precludes  the  appeal, 
as  by  the  entry  of  a final  judgment. 

And  if  he  can  perfect  his  appeal  by  giving  the  bond,  and 
getting  the  necessary  papers  certified  by  the  Judge  before 
he  has  been  so  concluded  by  the  opposite  party,  he  is  in 
just  as  good  a situation  as  if  he  had  applied  to  the  Judge, 
and  had  stayed  all  proceedings  to  enable  him  to  perfect  his 
appeal. 

What  then  is  the  effect  of  a Judge  of  the  County  Court 
staying  all  proceedings  for  a period  exceeding  ten  days  to 
permit  an  appeal  to  be  perfected  ? In  my  opinion  the 
order  is  utterly  void. 

The  statutes  before  referred  to  do  still  leave  the  law  as  it 
originally  was  by  the  Consol.  Stat.  U.  C.  ch.  15  sec.  67, 
that  the  Judge  shall  not  stay  proceedings  in  such  a case  for 
any  longer  period  than  ten  days.  And  the  revised  Statutes 
of  Ontario  ch.  43  sec.  36,  take  the  same  view  of  these  Acts. 
The  plaintiff'  here  could  have  disregarded  the  order,  and 
have  signed  final  judgment.  He  has  not  done  so.  And 
from  what  I have  said,  so  long  as  he  has  not  done  so,  the 
defendant  is  not  concluded  from  prosecuting  the  appeal. 

The  stay  of  proceedings  is  to  ensure  to  the  appellant,  as 
I have  already  said,  a certain  period  within  which  time  he 
may  safely  prosecute  the  appeal.  I do  not  think  he  is 
limited  to  the  number  of  days  during  which  proceedings 
are  stayed  by  the  Judge.  If,  after  that  time  has  passed, 
the  opposite  party  still  does  nothing  to  conclude  him,  the 
appeal  may  still  be  prosecuted.  Whether  this  order  was 
rightfully  made  or  not,  is  not  so  much  the  question,  as 
whether  there  is  anything  which  stands  in  the  way  of  the 
defendant  appealing ; and  from  what  I have  said,  I think 
there  is  not  at  or  up  to  the  present  time.  The  security  has 
been  given  by  the  defendant,  as  appears  on  the  papers, 
and  that,  by  the  effect  of  the  statute,  operates  as  a stay 
of  the  plaintiff’s  proceedings,  the  defendant  being  now 
bound  to  follow  up  the  appeal  according  to  the  terms  of 
his  bond. 

I think  I should  not  grant  the  prohibition.  But  as  the 
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plaintiff  has  'acted 'with  forbearance  and  voluntarily  gave 
to  the  defendant  ten  days  within  which  to  appeal,  and  as 
she  did  nothing  whatever  within  that  time,  nor  until 
several  days  after,  I shall  not  allow  her  her  costs  of  oppos- 
ing the  application. 

Some  of  these  matters  are  also,  I believe,  raised  for  the 
first  time,  which  is  a further  reason  why  there  should  be 
no  costs. 

Summons  discharged,  without  costs. 


Consolidated  Bank  v.  Bickford 


Sheriff-Constructive  levy — Payment  without  seizure — Poundage. 

The  receipt  of  money  by  a sheriff  under  a fi.  fa.  is  a virtual  execution  of 
the  writ,  although  there  has  been  no  seizure  or  sale,  and  entitles  the 
sheriff  to  his  poundage  and  fees. 

The  defendant  requested  the  sheriff  never  to  make  a seizure  upon  receiving 
a writ  of  fi.  fa.  against  him,  promising  that  he  would  pay  his  fees,  as  if  a 
formal  seizure  had  been  made.  Subsequently  the  sheriff  notified  the  de- 
fendant of  the  receipt  of  a writ  against  him  and  issued  his  warrant,  but 
did  not  levy,  and  the  defendant  paid. 

Held , that  the  sheriff  was  entitled  to  the  poundage  and  fees. 

[September  7,  1877  — Morrison , J.] 

R.  S.  Appelbe,  obtained  a summons  calling  on  the 
the  sheriff  of  the  county  of  York  to  shew  cause  why  the 
sum  of  $70.37,  paid  by  the  defendant  to  the  said  sheriff 
for  fees  and  poundage  in  this  cause,  should  not  be  refunded 
to  the  said  defendant,  or  why  the  said  sum  should  not  be 
reduced  to  such  sum  as  might  seem  reasonable. 

It  appeared  that  upon  two  executions  being  placed  in 
the  sheriff’s  hands  against  the  goods  of  the  defendant,  he 
issued  his  warrant,  and  informed  the  defendant  of  the  same,, 
but  made  no  actual  seizure  under  it,  as  on  a former  occasion 
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when  he  received  a fi.  fa.  against  the  defendant,  and  levied 
at  the  defendant’s  dwelling  house,  the  defendant  strongly- 
remonstrated  against  sending  a bailiff  to  his  house,  and 
requested  that  upon  any  other  occasion  he  would  acquaint 
him  of  the  receipt  of  the  writ,  and  promised  that  the 
sheriff’s  fees  would  be  paid  the  same  as  if  a formal  seizure 
had  been  made.  Some  time  after  the  receipt  of  the  writs 
in  question,  the  defendant  paid  the  amount  of  debt  and 
costs  indorsed  on  the  writ ; but  he  claimed  that  the  sheriff 
was  not  entitled  to  poundage,  and  paid  it  under  protest  to 
prevent  his  goods  being  seized. 

F.  Osier,  shewed  cause. 

R.  S.  Appelbe,  supported  the  summons. 

Morrison,  J. — The  case  of  Bissicks  v.  Bath  Colliery  Co., 
36  L.  T.  N.  S.  p.  800,  has  been  reported,  and  upon  the 
authority  of  that  case,  which  reviews  the  previous  cases,  I 
think  the  sheriff,  under  the  circumstances  of  this  case,  is 
entitled  to  his  poundage.  There  the  Court  held  in  clear 
terms  that  the  sheriff  was  entitled  to  his  poundage  and 
fees,  although  there  was  no  seizure  or  sale ; that  the  receipt 
by  the  sheriff  of  the  money  endorsed  on  the  fi.  fa.,  and 
under  it,  was  virtually  an  execution  of  the  writ,  and  en- 
titled the  sheriff  to  his  fees  and  poundage.  This  sum- 
mons will  be  discharged,  upon  the  sheriff  undertaking  to 
refund  $2.50,  for  schedule  and  notices  of  sale,  which  were 
not  actually  made.  There  will  be  no  costs  on  either  side. 


Sammons  discharged. 
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In  re  Attorney. 

Attorney — Summary  proceeding  against — Receipt  of  money  for  investment .. 

Money  given  to  an  attorney  was  held,  upon  the  affidavits  set  out  below, 
notwithstanding  his  denial,  to  have  been  received  by  him  in  his  capacity 
as  attorney  to  invest,  not  as  a broker  or  agent ; and  not  to  have  been 
lent  personally  to  the  attorney. 

A Judge  in  Chambers  may  interfere  summarily  against  the  attorney,  by 
ordering  him  to  render  an  account  of  and  pay  over  such  moneys,  although 
there  is  no  litigious  business  or  suit  in  Court  by,  or  in  which  the  money 
was  received.  See  A.  J.  Act,  1874,  sec.  89. 

[September,  11,  1877. — Wilson , J.] 

Summons  to  rescind  the  order  of  Mr.  Dalton  made  in 
Chambers  on  the  12th  of  June,  1877,  directing  the  attorney 
within  ten  days  from  the  service  of  the  order  upon  him  to 
deliver  to  Henry  Vanderburgh  an  account  of  all  moneys 
received  by  him  from  or  on  account  of  the  said  Vanderburgh, 
and  referring  it  to  the  Master  to  ascertain  what  moneys 
of  Vanderburgh  the  attorney  has  in  his  hands,  and  to  allow 
to  the  attorney  all  costs  and  charges  which  the  attorney 
is  justly  entitled  to  against  Vanderburgh ; and  that  the 
attorney  do  pay  to  Vanderburgh  the  costs  of  that  applica- 
tion, and  the  moneys  which,  on  the  Master’s  report,  are 
found  to  be  due  by  the  attorney  to  Vanderburgh ; because 
the  case  made  out  did  not  justify  the  making  of  the  order ; 
and  because  such  an  order  should  not  have  been  made 
under  the  circumstances  and  in  view  of  the  relations  which 
the  affidavits  and  papers  filed  shewed  existed  between  the 
applicant  and  the  attorney  ; and  because  the  attorney  did 
not  act  as  a solicitor  in  respect  of  the  matters  in  question, 
but  merely  as  a financial  agent  for  the  applicant.  The 
summons  was  granted  on  the  4th  of  September. 

The  papers  filed,  on  which  the  summons  was  granted, 
were  those  which  were  before  Mr.  Dalton,  in  Chambers. 

The  applicant,  in  his  affidavit  of  the  22nd  of  June,  1876, 
stated  that  he  employed  the  attorney  “ as  my  solicitor  for 
the  transaction  of  my  general  business,  and  for  the  invest- 
ment of  moneys  from  time  to  time,”  and  he  gave  to  him 
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the  following  sums  of  money  “ to  be  invested  by  him  for 
me  on  first  class  mortgages  at  8 per  cent”  : 


On  or  about  1st  October,  1872  ...$1100 

On  26th  August,  1873 3477 

On  1st  October,  1873  83 

On  1st  April,  1875  225 


He  said : “ I have  repeatedly  demanded  of  the  said  J.  G. 
C.,  the  mortgages  to  represent  the  said  amount  so  given  to 
him,  and  the  said  J.  G.  C.  has  continually  put  me  off  and 
refuses  to  deliver  the  same  to  me.  I have  repeatedly 
requested  the  said  J.  G.  C.  to  re-pay  me  the  said  moneys, 
but  he  refused  so  to  do.  I have  received  from  him  a small 
sum  of  interest  on  the  said  sum.  I can  get  no  satisfaction 
from  the  said  J.  G.  C.  in  respect  to  the  said  moneys  so 
deposited  with  him  for  investment.” 

The  attorney,  on  the  8th  of  September,  1876,  by  his 
affidavit  stated  that  for  the  last  ten  years  he  had  been  in 
the  habit  of  loaning  money  at  interest  for  Vanderburgh  ; 
that  he  never  was  employed  professionally  by  him  in  any 
legal  business : that  in  1873  Vanderburgh  advised  with 
him,  as  counsel,  respecting  some  lands  taken  from  him  by 
the  Great  Western  R.  W.  Co.:  that  the  money  for  such 
lands  was  paid  to  him  for  Vanderburgh  : that  the  receipt 
he  gave  Vanderburgh  on  the  1st  October,  1872,  was  given 
for  a debt  he  then  owed  Vanderburgh  : that  in  August, 
1873,  he  got  the  money  from  the  said  railway  company, 
and  gave  Vanderburgh  a receipt  for  it,  intending  to  invest 
the  same  on  mortgage. 

That  he  afterwards  told  Vanderburgh  he  had  not  invested 
it  on  mortgage,  but  would  use  it  himself  and  pay  him  the 
interest  on  it,  and  that  Vanderburgh  assented  to  it;  and  from 
that  time  he  had  regularly  paid  the  interest  “ on  my  debt,” 
until  May,  1875,  “ up  to  which  time  I paid  him  the  whole 
interest  on  such  moneys.” 

That  whenever  Vanderburgh  required  any  money,  for 
principal  or  interest,  he  received  it. 

Previous  to  1872  “I  had  assigned  to  Vanderburgh  mort- 
gages for  other  moneys,  and  delivered  to  him  such  mort- 
gages.” 
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"For  the  debt  I now  owe  him,  and  on  which  I paid 
interest  for  years,  he  never  sought  or  required  mortgages, 
or  ever  pretended  that  he  should  have  them,  until  within 
the  last  four  months,  since  I became  unable  to  meet  my 
engagements. 

“ That  the  only  claim  Vanderburgh  has  on  me  is  for  the 
debt  I owe  him,  and  for  which  I have  paid  interest  from 
the  time  it  was  contracted  until  May,  1875.” 

The  applicant,  on  the  18th  September,  1876,  stated  as 
follows : — 

That  he  had  not  been  in  the  habit  of  lending  money  on 
interest  to  the  attorney  : that  the  money  transactions  men- 
tioned were  connected  with  mortgages  : that  on  one  or  two 
occasions  “ I left  moneys  with  J.  G.  C.  to  be  invested  in 
mortgages,  and  in  the  meantime  took  notes  therefor,  and 
subsequently  returned  the  notes  to  him.”  “ I positively 
deny  the  statement  of  the  said  J.  G.  C.  in  the  7th  para- 
graph of  his  affidavit,  and  I assert  that  he  never  asked 
me  to  lend  him  the  said  moneys  on  interest,  nor  did  I have 
any  intimation  from  him  that  he  wished  me  to  do  so  ” : 
that  he  repeatedly  called  on  J.  G.  C.  for  the  mortgages 
he  agreed  to  procure  for  the  applicant,  and  at  no  time  did 
the  attorney  pretend  the  applicant  had  loaned  him  the 
money,  “ but  always  stated  he  would  procure  mortgages 
for  me  ” : that  he  had  received  nothing  but  interest  from 
the  attorney  since  the  moneys  were  left  for  investment. 
“ The  statement  of  J.  G.  C.  in  the  10th  paragraph  of  his 
affidavit  is  positively  untrue,  and  I assert  that  I have  con- 
tinually for  the  last  three  years  been  demanding  mortgages 
for  the  said  moneys,  and  have  been  put  off  from  time  to 
time.”  “ The  said  J.  G.  C.  has  acted  as  my  solicitor  from 
time  to  time,  and  has  been  usually  consulted  by  me  in 
legal  matters  whenever  I had  any  legal  matters  to  be  at- 
tended to.” 

F.  Osier,  shewed  cause.  The  order  moved  against  was 
made  on  the  12th  June,  1877,  and  was  said  to  have  been 
soon  thereafter  served  upon  the  attorney.  The  summons 
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moving  against  the  order  was  issued  on  the  4th  September, 
or  nearly  three  months  after  the  making  and  service  of  the 
order. 

The  rule  of  Hilary  Term,  33  Vic.,  Har.  C.  L.  P.  Act  p.  768, 
shews  “ that  appeals  from  the  clerk’s  order  or  decision  shall 
be  made  by  summons,  suck  summons  to  be  taken  out 
within  four  days  after  the  decision  complained  of,  or  such 
further  time  as  may  be  allowed  by  a Judge  or  the  said  clerk.” 

The  attorney  cannot  now  complain  of  the  order  as 
having  been  unduly  made,  or  as  not  having  been  war- 
ranted by  the  circumstances  brought  before  Mr.  Dalton, 
after  an  appointment  has  been  made  by  the  master  on 
the  24th  August  for  the  attorney  to  bring  in  on  the  29th  of 
that  month  his  account  of  the  moneys  received  by  him 
from  Vanderburgh,  and  his  bill  of  costs,  if  any,  against 
Vanderburgh,  and  after  the  attorney  has  attended  on  that 
appointment,  and  after  the  service  by  the  attorney  on  the 
applicant  of  his  account  of  moneys  received,  and  after  en- 
larging the  time  for  attendance  on  the  master’s  appointment 
three  times:  Barton  v.  Hubertus,  16  C.  P.  440. 

The  order  was  rightly  made  if  the  moneys  were 
received  by  the  attorney  “as  an  attorney”  from  Vander- 
burgh as  his  client,  although  there  was  no  litigious  business 
or  suit  in  Court  by,  or  in  which,  the  money  was  received  : 
The  Administration  of  Justice  Act  1874,  sec.  89. 

Spragge  supported  the  application.  It  must  be  considered 
that  the  Judge,  who  granted  the  summons  to  rescind  the 
order,  gave  leave  to  move  against  it,  because  the  papers 
submitted  to  him  shewed  that  the  order  was  made  on  the 
12th  of  June,  1877,  and  all  the  papers  formerly  used  and 
also  the  Master’s  appointment  of  the  24th  August  were 
produced  to  him,  and  read  by  him  upon  his  granting  the 
summons.  The  order  could  not  be  made  in  Chambers  be- 
cause there  was  no  cause  in  Court : Ex  parte  Higgs , 1 Dowl. 
495.  In  Ex  parte  Lowe , 8 East  237,  the  attorney  received 
a deed,  but  not  for  the  purpose  of  any  cause  in  Court,  and 
the  Court  refused  to  make  an  order  upon  him  to  deliver  it 
up.  If  he  wrongfully  detained  it,  he  might  be  sued  at  law 
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or  be  proceeded  against  in  equity  by  bill,  and  there  was  no- 
imputation  of  any  criminal  conduct  against  him  as  an 
attorney. 

In  Re  Phelps  and  Dodd,  3 Jur.  479,  the  Court  refused  to 
order  the  delivery  over  of  papers  by  an  attorney,  where 
the  facts  were  in  dispute.  Here  the  attorney  was  not 
employed  as  an  attorney.  He  was  employed  merely  as  a 
broker  or  agent,  if  Vanderburgh’s  own  statement  be 
received,  to  invest  money  for  him.  But  the  attorney 
denies  he  was  employed  to  invest  any  money.  He  says 
the  arrangement  was,  he  should  himself  be  the  borrower  at 
interest,  and  that  the  deposits  made  with  him  were  made 
as  loans  to  himself  personally,  at  interest. 

Wilson,  J. — In  a case  of  this  kind,  I shall  give  the 
attorney  the  benefit  of  being  within  the  rule  entitling 
him  to  an  appeal.  I shall  assume  he  has  had  the  leave 
of  the  Judge  to  appeal,  although  I am  not  sure  I should 
think  so  if  I were  closely  to  consider  the  facts.  I think 
the  omission  of  the  attorney  to  shew  he  had  actually 
delivered  his  accounts  of  moneys  received  by  him  for 
Vanderburgh,  under  the  order  made  upon  him  for  that 
purpose,  and  that  he  had  enlarged  the  time  appointed  by 
the  Master  to  take  the  accounts  three  several  times,  might 
be  a sufficient  cause  for  discharging  this  application,  because 
important  matters  have  been  withheld  from  the  knowledge 
of  the  Judge. 

The  first  act  is  to  try  and  determine  what  the  business 
relationship  of  the  parties  was  toward  each  other  in  respect 
of  the  moneys  in  question. 

Was  it  that  of  lender  and  borrower,  or  of  creditor  and 
debtor,  or,  in  other  words,  did  Vanderburgh  lend  the- 
money  to  the  attorney  personally  ? 

If  that  was  not  the  relationship,  what  was  it '( 

Vanderburgh  is  very  clear  in  his  statement  that  he  gave 
the  money  to  the  attorney  to  invest  for  him  on  mortgage, 
and  that  he  did  not  lend  it  to  him  personally,  nor  did  he 
ever  agree  to  do  so. 
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The  attorney  says  he  has  for  the  last  ten  years  been  in 
the  habit  of  loaning  money  from  Yanderburgh  at  interest.. 

He  does  not  specifically  deny  the  fact,  which  is  so 
specifically  charged  against  him,  that  these  different  sums 
of  money  were  given  to  him  to  be  invested  on  mortgage  at 
eight  per  cent. 

He  does  not  say  that  they  were  made  as  loans  to  himself. 
He  says  he  gave  Yanderburgh  a receipt  on  the  1st  October, 
1872,  for  a debt  he  then  owed  him. 

Yanderburgh  says  that  on  or  about  that  day  he  deposited 
$1,100  with  the  attorney  to  invest  it  on  mortgage.  If 
that  sum  be  the  sum  which  the  attorney  refers  to,  and  from 
the  dates  I assume  it  to  be  upon  the  information  I have, 
then  the  attornej'  does  not  specifically  answer  the  charge 
that  he  got  that  money  to  invest  on  mortgage  by  saying  it 
was  a debt  which  he  then  owed  to  Yanderburgh.  In  one 
sense  it  was  a debt  he  owed  to  Yanderburgh,  because  he 
had  to  account  for  it,  and  might  have  been  sued  for  it  as  a 
debt,  but  he  does  not  say  it  was  a loan,  or  how  he  makes 
out  it  became  a debt. 

Then  as  to  the  $3,477  received  by  the  attorney  for  Yan- 
derburgh from  the  railway  company.  That  may  have  been 
money,  as  indeed  the  whole  of  it  Yanderburgh  says  was  to 
be  invested  on  mortgage. 

The  attorney  does  not  say  that  was  a loan  to  him ; he 
says  he  got  it  “ intending  to  invest  such  money  on  mort- 
gage,” and,  as  I presume,  for  Yanderburgh,  for  he  after- 
wards told  Yanderburgh,  as  he  says,  he  had  not  invested  it 
on  mortgage. 

I think  it  cannot  fairly  be  doubted  that  he  intended  to 
invest  it  on  mortgage,  because  he  had  instructions,  as  Yan- 
derburgh says  he  had,  to  do  so.  I cannot  assume  he  would 
do  it  without  authority  or  instructions  for  that  purpose. 

Then  he  says  as  to  that  sum  he  afterwards  told  Yander- 
burgh he  had  not  invested  it  on  mortgage,  but  he  would 
use  it  himself  and  pay  interest  upon  it,  and  that  Yander- 
burgh assented  to  it. 

That  fact  Yanderburgh  denies,  and  I am  not  disposed  to 
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think  that  so  large  a sum  as  $3,477  would  he  left  with  the 
attorney  on  his  mere  personal  security,  and  that  Vander- 
burgh waived  the  real  first  class  security  he  had  stipulated 
for. 

Then  the  attorney  says  from  that  time,  that  is  from 
August,  1873,  till  May,  1875,  “ I regularly  paid  him,” 
Vanderburgh,  “his  interest  on  my  debt.” 

But  he  does  not  say  what  his  debt  was.  He  had  said 
that  the  sum  of  1st  October,  1872,  which  I assume  to  be 
the  same  sum  as  $1,100  which  Vanderburgh  speaks  of,  was 
a debt  he  then  owed  Vanderburgh,  and  he  speaks  of  the 
$3,477  having  become  a debt,  but  he  does  not  shew  in  any 
way  that  the  $83  and  the  $225,  both  received  by  him  after 
the  railway  money,  ever  became  a debt  at  all  by  him  to 
Vanderburgh,  that  is  a debt  by  way  of  loan  to  him. 

It  must  be  noticed  too  that  if  he  began  to  pay  interest 
on  his  debt,  as  he  calls  it,  from  August,  1873,  he  shews  he 
did  not  pay  the  interest  on  the  $1,100  from  the  1st  of 
October,  1872,  up  to  August,  1873,  or  else  it  must  be  that 
the  $1,100  was  no  part  of  the  debt. 

It  is  noticeable  too  that  the  payment  of  interest  stopped 
in  May,  1875,  just  one  month  after  he  got  the  last  principal 
sum  of  $225. 

I do  not  think  this  is  a satisfactory  statement  which  the 
attorney  has  given  of  these  transactions,  when  he  might 
unquestionably  have  been  much  more  specific. 

I can  come  to  no  other  conclusion  than  that  the  moneys 
in  question  were  not  loans  made  personally  to  the  attorney, 
but  that  they  were  deposits  made  with  him  to  be  invested 
by  him  on  good  mortgages,  in  the  name  and  for  the  benefit 
of  Vanderburgh ; and  I think  that  was  so,  although  the 
attorney  may  have  paid  interest  to  Vanderburgh,  for 
Vanderburgh  might  suppose  it  was  interest  which  had 
been  paid  on  his  mortgages,  or  on  the  investments  made, 
and  he  was  not  to  assume  that  the  attorney  was  paying 
the  money  for  himself. 

The  next  enquiry  is,  whether  the  attorney  received  that 
money  and  was  to  make  these  investments  as  a mere  agent 
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— in  the  character  of  a broker,  as  it  were — in  no  way- 
connected  with  his  character  of  an  attorney,  or  as  an 
attorney. 

Vanderburgh  says  he  employed  the  attorney  “ as  his 
solicitor,  for  the  transaction  of  any  general  business,  and 
for  the  investment  of  moneys  from  time  to  time/’ 

The  attorney  says,  “ I never  was  employed  professionally 
by  Henry  Vanderburgh  in  any  legal  business.”  It  would 
have  been  better  if  he  had  answered  the  statement  more 
directly.  He  should  have  said,  if  he  could  have  done  so,, 
that  he  was  never  employed  by  Vanderburgh  for  the 
transaction  of  his  general  business,  or  for  the  investment  of 
moneys,  because  that  was  the  matter  he  was  called  upon  to 
answer. 

“ In  any-  legal  business  ” is  a very  equivocal  expression. 
He  may  mean  that  the  transaction  of  general  business  as 
a solicitor  and  the  investment  of  his  money  is  not  legal 
business.  I cannot  tell  what  was  meant  by  that  answer, 
but  I can  say  that  it  is  not  a direct  or  proper  answer 
to  give  to  the  statement  the  attorney  was  required  to 
answer. 

Then  he  says  in  1873  Vanderburgh  “ advised  with  me 
as  counsel  respecting  some  lands  taken  from  his  farm  by 
the  Great  Western  ti.  W.  Co.  for  railway  purposes.” 

The  attorney  is  both  a barrister  and  attorney,  and  when 
he  says  Vanderburgh  advised  with  him  as  counsel  as  to 
these  lands,  it  probably  means  that  Vanderburgh  employed 
the  attorney  professionally  to  settle  the  matter  with  the 
railway  company  for  him. 

The  attorney  afterwards  got  the  money  from  the  company 
for  Vanderburgh.  That,  I presume,  was  not  as  counsel,  but 
as  attorney,  and  by  reason  of  the  professional  employment 
to  act  for  Vanderburgh  in  the  matter. 

Vanderburgh  might  have  given  more  information  as  to 
that  proceeding,  and  the  payment  made  by  reason  of  it. 
He  might  have  shewn  whether  it  was  settled  by  arbitration 
or  in  what  other  manner  ; but  I think  it  sufficiently  appears 
that  the  attorney  did  receive  the  money  as  the  attorney  of 
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Vanderburgh,  and,  as  I have  before  said,  it  appears  also  he 
was  to  invest  that  money  on  mortgage  for  Vanderburgh. 

As  to  that  sum  there  was  the  relationship  of  attorney 
and  client  between  the  parties  in  my  opinion,  and  that  to 
some  extent,  I think,  explains  the  manner  in  which  the 
attorney  was  acting  with  respect  to  the  other  sums. 

In  Re  Blake,  3 E.  & E.  34,  it  is  stated  that  one  who  has 
money  to  invest  and  applies  to  an  attorney  to  invest  it 
for  him,  deals  with  that  party  as  an  attorney.  There  the 
client  subsequently  made  it  a personal  loan  to  the  attorney. 
Here  the  attorney  not  only  received  the  money  from 
Vanderburgh,  but  he  was  to  invest  it  for  him  in  good 
mortgages.  That  would  necessitate  the  examination  of  the 
title  and  the  drawing  of  conveyances  ; and  wherever  the 
attorney  is  to  do  work  as  an  attorney,  then  the  Court  may 
interfere  summarily  against  him  although  there  be  no  case 
in  Court:  Ex  parte  Webb,  9 Jur.  538,  14  L.  J.  Q.  B.  244. 

The  cases  of  In  re  Aitkin,  4 B.  & Al.  47,  and  Ex  parte 
hoclenham,  8 A.  & E.  959,  shew  that  where  the  person  is 
employed  to  do  business  because  of  his  being  an  attorney, 
he  will  be  dealt  with  summarily  by  the  Court. 

The  cases  which  Mr.  Spragge  cited  are  certainlv  opposed 
to  the  greater  latitude  and  power  which  were  exercised  by 
the  Court  in  the  cases  to  which  I have  referred,  but  these 
cases  are  of  a later  date  than  those  cited  by  Mr.  Spragge. 

The  Administration  of  Justice  Act,  1874,  sec.  89,  is  also 
very  plain  that  the  Courts  may  strike  the  name  of  an 
attorney  or  solicitor  off  the  roll  “for  default  by  him  in 
payment  of  moneys  received  by  him  as  an  attorney  or 
solicitor.”  It  does  not  say  in  a cause,  or  in  any  litigated 
matter. 

If  the  Court  can  so  deal  with  the  attorney,  he  may  be 
ordered  to  pay  the  like  money  by  a Judge  in  Chambers. 

Here  the  fact  of  the  character  in  which  the  attorney 
received  the  money  is  in  dispute,  and  it  may  be  said  that 
fact  should  be  left  to  be  litigated.  It  is  also  disputed 
whether  after  the  attorney  received  the  money,  even  if  he 
got  it  as  an  attorney,  Vanderburgh  did  or  did  not  agree  to 
lend  it  to  the  attorney  upon  his  own  personal  security. 
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I think  these  matters  are  not  so  satisfactorily  stated  that 

1 can  depend  upon  them  as  stated  by  the  attorney,  and 
they  want  all  support  or  confirmation  from  or  by  any  other 
facts  or  circumstances.  And  it  would  not  be  right  to  allow 
a claim  to  be  summarily  dismissed  merely  because  it  was 
denied  or  was  supposed  to  be  denied,  when  the  general  facts 
and  the  manner  of  denial  establish  in  my  opinion  a satis- 
factory basis  upon  which  I think  I can  reasonably  and 
safely  pronounce  a decision. 

In  England  it  is  said  not  to  be  the  duty  of  an  attorney 
or  solicitor  to  receive  the  purchase  money  of  land  for  his 
client,  nor  to  receive  money  to  invest  generally,  but  the 
duty  of  a scrivener,  although  it  is  his  duty  to  receive 
money  to  invest  on  a particular  security.  In  these  cases 
the  question  was,  whether  money  paid  under  such  circum- 
stances to  one  partner  of  a partnership  of  attorneys,  was 
a payment  in  the  ordinary  course  of  their  business,  so  as 
to  bind  the  other  partner. 

Here  no  such  question  arises,  and  here  we  have  no  such 
class  of  persons  as  scriveners.  Attorneys  and  solicitors 
with  us  transact  all  such  business  in  the  usual  and  ordinary 
course  of  their  profession,  and  they  are  entrusted  with  it 
because  of  their  profession.  I refer  to  Harman  v.  Johnson 

2 E.  & B.  61  Bourdillon  v.  Roche,  27  L.  J.  Ch.  681;  Plumer 
v.  Gregory,  43  L.  J.  Ch.  803. 


Summons  discharged,  ivith  costs. 
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Cameron  v.  Janet  Gilchrist,  Neil  Gilchrist  and  The 
Ontario  Loan  and  Savings  Company. 

Bower — Judgment  of  seisin  under  32  Vic.  ch.  7,  sec.  16,  0. — Damages  for 

detention. 

Held,  following,  but  not  assenting  to,  Livfoot  v.  Buncombe , 21  C.  P.  484, 
that  under  32  Vic.  ch.  7 sec.  16,  0.,  judgment  for  seisin  of  dower  is  final  and 
conclusive ; and  in  such  a case  a defendant  cannot  be  proceeded  against 
for  damages. 

Where  such  judgment  had  been  signed  against  two  only  of  three  defendants, 
a declaration  against  the  third  for  damages  was  held  not  irregular. 

[September  14,  1877. — Wilson,  J.] 

This  was  a summons  calling  on  the  demandant  to  shew 
cause  why  the  declaration  should  not  be  taken  off  the  files, 
and  the  copy  and  service  thereof  be  set  aside  with  costs,  on 
the  ground  that  the  action  was  brought  against  Neil  Gilchrist 
and  two  other  defendants,  whereas  the  declaration  was 
against  the  defendant  Neil  Gilchrist,  without  shewing  why  the 
other  defendants  were  not  proceeded  against;  and  on  the 
ground  that  the  demandant  was  not  in  a position  to  declare 
herein,  as  the  defendants  The  Ontario  Loan  and  Savings 
Company  had  filed,  with  their  appearance  to  the  writ,  an 
acknowledgment  that  they  were  tenants  of  the  freehold,  and  a 
consent  that  the  demandant  might  have  judgment  for  her 
dower. 

The  declaration  stated  that  the  demandant  demanded  her 
dower  in  the  premises  of  all  these  defendants  ; and  she  sug- 
gested and  gave  the  Court  to  understand  and  be  informed 
that  Janet  Gilchrist  had  not  appeared  to  the  writ,  and  that 
the  Ontario  Loan  and  Savings  Company  had  appeared  to  the 
writ,  and  had  acknowledged  that  they  were  tenants  of  the 
freehold,  and  had  consented  that  the  demandant  might  have 
judgment  for  her  dower,  and  might  take  the  proceedings 
authorized  by  the  Dower  Procedure  Act  of  Ontario  to  have 
the  same  assigned  to  her.  And  the  demandant,  by  her 
attorney,  declared  against  Neil  Gilchrist,  who  had  appeared 
to  the  writ,  for  her  dower,  and  she  claimed  damages  for  the 
detention  thereof. 
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H.  Cameron , Q.  C.,  shewed  cause.  By  the  Dower  Act  of 
Ontario,  32  Yic.  ch.  7,  the  demandant  was  obliged  to  declare 
against  Neil  Gilchrist,  who  was  summoned  and  had  entered 
“ only  an  appearance,”  because  the  defendant,  by  section  9, 
“ by  filing  an  appearance  without  such  denial,  shall  be  taken 
to  admit  that  he  is  tenant  of  the  freehold,  and  shall  not 
afterwards  be  allowed  to  deny  the  same.” 

The  denial  referred  to  is  mentioned  in  section  6,  as  follows  : 
“ On  every  such  writ,  and  on  each  copy  thereof,  shall  be 
endorsed  a notice  addressed  to  the  defendants,  which  may 
be  to  the  effect  following”  : ‘ You  are  served  with  this  writ 
to  the  intent  that  you  may  enter  an  appearance  and  denial 
that  you  are  tenant  of  the  freehold  of  the  lands  mentioned  in 
this  writ,  or  that  you  may  enter  only  an  appearance,  and 
take  notice  that  unless  within  sixteen  days  of  the  service 
hereof  you  enter  an  appearance  with  or  without  such  denial, 
the  demandant  will  have  a right  to  sign  judgment  to  recover 
as  against  you  the  dower  claimed,  with  costs  of  suit. 

Janet  Gilchrist,  by  not  appearing,  had  a judgment  signed 
against  her. 

The  Ontario  Loan  and  Savings  Company  appeared,  and, 
under  section  16  of  the  Act  they  filed  an  acknowledgment 
that  they  were  tenants  of  the  freehold,  &c.  They  have  a 
judgment  also  signed  against  them. 

Neil  Gilchrist,  by  “only  appearing,”  has  been  declared 
against  according  to  section  18.  He  referred  to  Linfoot  v. 
Buncombe , 21  C.  P.  484. 

Kent  supported  the  summons. 

Wilson,  J. — It  may  be  the  declaration  should  have  been 
been  against  all  three  defendants  for  the  damages  which  are 
claimed. 

Janet  Gilchrist,  although  she  did  not  appear,  cannot  by 
such  means  escape  from  the  damages  claimed  if  she  be  liable 
to  them.  Nor  can  the  Ontario  Loan  and  Savings  Company 
by  acknowledging  the  demandant’s  right  to  dower,  &c.’ 
avoid,  in  my  opinion,  the  claim  for  damages  if  they  are 
answerable  for  them  ; although  sitting  in  Chambers  I must,. 
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of  course,  accept  the  decision  of  Linfoot  v.  Duncombe , 21 
C.  P.  484,  to  the  contrary,  as  a binding  decision. 

That  is  quite  right  according  to  the  decision  of 
Linfoot  v.  Duncombe , 21  C.  P.  484,  which  is  binding  upon 
me  in  Chambers.  But  for  that  decision  I should  have 
thought  it  very  clear  that  when  damages  were  claimed  as 
well  as  the  dower,  that  a defendant  by  not  appearing,  or  by 
appearing  and  acknowledging  that  he  was  tenant  of  the 
freehold,  &c.,  could  not  avoid  the  liability  for  damages. 
’The  statute  does  not  prevent  the  suit  being  carried  on  for 
damages  in  such  a case. 

Where  the  defendant  acknowledges  he  is  tenant  of  the 
freehold,  &c.,  the  judgment  against  him  of  seisin  without 
nosts  is  only  in  case  that  is  the  final  judgment,  and  no  claim 
is  made  upon  him  for  damages. 

To  discharge  him  from  damages  where  he  should  pay 
them  by  his  acknowledging,  after  suit  brought,  that  he  is 
tenant  of  the  freehold,  &c.,  after  years  of  wrongful  detention 
of  the  dower,  and  the  unjust  perception  and  appropriation  of 
the  rents  and  profits  during  all  that  time  to  his  own  use,  is 
to  enable  him  to  commit  a fraud  of  the  very  worst  descrip- 
tion, a fraud  under  the  sanction  of  the  law. 

The  statute  enables  damages  to  be  claimed  and  recovered 
as  well  as  the  dower;  and  the  giving  of  the  dower,  when  it 
can  no  longer  be  withheld,  is  not  a satisfaction,  or  bar,  or 
extinction,  or  exclusion  of  the  damages  for  the  wrongful  deten- 
tion of  the  dower. 

If  the  fact  be  that  Neil  Gilchrist  is  not  tenant  of  the  free- 
hold, I do  not  see  why  he  should  not  be  allowed  now  to  file  a 
notice  to  that  effect. 

It  was  said  he  was  in  actual  possession  of  the  land.  If 
that  be  so,  he  must  be  proceeded  against  according  to  sec.  4. 

It  is  enough  for  me  to  say  at  present  I cannot  set  aside 
the  declaration  as  irregular,  according  to  the  case  cited. 

Summons  discharged , with  costs. 
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Fitzgerald  v.  Ludwig. 

Costs  of  the  day— Stay  of  proceedings  after  entry  of  record. 

After  the  plaintiff  had  entered  the  record  for  trial,  the  defendant  took  out 
an  order  staying  proceedings  until  security  for  costs  were  given,  where- 
upon the  record  was  withdrawn. 

Held,  that  the  defendant  was  not  entitled  to  costs. of  the  day. 

[September  24,  1877. — Wilson,  J.] 

The  defendant  having  demanded  security  for  costs,  the 
plaintiff  filed  a bond  which  was  disallowed.  The  defen- 
dant thereupon  obtained  a summons  for  security  for  costs, 
which  was  enlarged  without  a stay  of  proceedings,  and  the 
plaintiff  gave  notice  of  trial  for  the  then  approaching 
Assizes,  and  filed  another  bond  and  obtained  an  appoint- 
ment from  the  Master  in  Toronto  to  consider  it  preceding 
the  summons.  The  appointment  was  enlarged  until  the  first 
day  of  the  Assizes,  on  which  day  the  plaintiff  entered  his 
record.  On  the  same  day  the  bond  was  disallowed  by  the 
master,  and  the  defendant  took  out  the  usual  order  staying 
all  proceedings  until  security  for  costs  should  be  given. 
The  plaintiff  thereupon  withdrew  his  record. 

The  defendant  obtained  a rule  for  costs  of  the  day,  and 
the  Master  of  the  Common  Pleas  taxed  thereon  the  usual 
costs  for  the  plaintiff’s  default. 

A summons  was  taken  out  to  revise  the  taxation. 

J.  B.  Clarke , shewed  cause. 

F.  Osier , supported  the  summons. 

Wilson,  J. — The  plaintiff  is  not  in  default.  The  defen- 
dant has  stayed  his  hands  by  the  order  for  security  for 
costs,  and  cannot  complain  that  the  plaintiff  did  not  go  to 
trial,  as  he  was  not  willing  to  waive  his  order,  or  permit 
the  plaintiff  to  go  to  trial  without  giving  security. 


Order  accordingly. 
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Bank  of  Montreal  v.  Cameron. 

Notice  of  trial — Setting  aside  for  irregularity — Wrong  date. 

Held,  that  the  insertion  of  “ September”  instead  of  October  in  a notice  of 
trial,  was  not  a sufficient  ground^for  setting  the  same  aside,  as  it  could' 
not  mislead  the  defendant’s  attorney. 

[September  26,  1877. — Mr.  Dalton , Q.C.] 

H.  J.  Scott  applied  for  a summons  to  set  aside  a notice 
of  trial  for  the  next  Assizes  for  the  county  of  York,  on  the 
ground  that  the  notice  was  for  an  Assize  to  he  held  on  the 
2nd  day  of  September , instead  of  the  2nd  day  of  October 
on  which  latter  day  the  Assize  really  commenced. 

Mr.  Dalton  held  that  as  the  mistake  could  not  mis- 
lead the  attorney,  who  knew  on  what  day  the  Assizes  really 
commenced,  it  was  immaterial,  and  no  ground  for  setting 
aside  the  notice  of  trial. 

Summons  refused. 


Humphries  v.  Ramsay. 

Security  for  costs. 

Held , that  under  sec.  39  of  the  Insolvent  Act  of  1875,  an  insolvent  must- 
give  security  for  costs  in  every  action  he  brings,  and  it  was  ordered  in  an 
action  by  him  for  malicious  prosecution. 

[October  3,  1877.  — Wilson,  J.] 

This  was  an  application  for  security  for  costs  in  an  action 
brought  by  an  insolvent  for  malicious  prosecution. 

S.  M.  Jarvis  shewed  cause.  Section  39  of  the  Act  of 
1875,  applies  only  to  causes  of  action  which  pass  to  the 
assignee.  The  whole  section  should  be  read  together: 
Smith  v.  Commercial  Union  Ins.  Co.,  33  U.  C.  R.  529. 
This  cause  of  action  does  not  pass  to  the  official  assignee  r 
White  v.  Elliott,  30  U.  C.  R.  253. 

D.  E.  Thomson,  contra.  The  language  of  the  section  is 
imperative,  and  applies  to  every  action  of  whatsoever 
nature.  If  the  insolvent  were  suing  for  a cause  of  action 
which  passed  to  the  assignee,  he  would  be  ordered  to  give 
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security  for  costs,  irrespective  of  this  provision  : Perkins 
v.  Adcock , 15  L.  J.  Ex.  7 ; Elliott  v.  Kendrick , 12  A.  &.  E. 
-597 ; Solomon  v.  Leek,  9 Dowl.  361.  Smith  v.  Commercial 
Union  Ins.  Co.,  was  decided  on  the  English  cases,  and 
section  42  of  the  Act  of  1869,  was  not  referred  to.  The  only 
case  in  point  is  Lee  v.  Mojfatt , 6 P.  R.  284. 

Wilson,  J. — In  Smith  v.  Commercial  Union  Ins.  Co..  33 
U.  C.  R.  529,  the  Court  did  not  notice  the  provision  as  to 
security  for  costs  in  the  Insolvent  Act  of  1869,  sec.  42.  That 
provision  is  continued  in  the  Act  of  1875,  sec.  39,  and  it  is, 
that  in  all  actions  and  suits  of  any  “ nature  or  kind  what- 
soever,” brought  by  the  insolvent,  before  his  discharge,  he 
shall  be  required  to  give  security  for  costs.  If  that  provision 
had  been  before  the  Court  in  the  case  I have  mentioned,  it 
is  not  probable  the  decision  would  have  been  as  it  is.  Since 
then,  in  the  case  of  Lee  v.  Mojfatt , the  Chancellor  has  decided, 
under  the  Act  of  1875,  that  the  insolvent  must  give  secu- 
rity for  costs  in  any  suit  he  brings.  I think  that  cannot 
have  been  what  was  meant  by  the  Legislature,  although 
they  have  enacted  it,  because  it  restrains  the  insolvent  from 
suing  in  cases  in  which  the  assignee  has  no  interest.  If 
the  assignee  employed  the  insolvent  to  help  in  winding  up 
the  estate,  the  insolvent  could  not  sue  for  his  wages  unless 
he  gave  security  for  costs,  which  he  might  not  be  able  to  do. 
So,  if  the  insolvent  had  a cause  of  action  purely  personal 
— I mean  one  which  did  not  pass  to  the  assignee — against 
a municipal  corporation,  which  would  have  to  be  sued  for 
within  three  months,  he  might  forfeit  his  claim,  if  not  able 
to  give  the  security  within  the  three  months,  which  would 
benefit  nobody  but  the  corporation,  which  was  a wrong 
doer.  So  he  might  be  prevented  from  suing  as  an  executor. 

With  every  desire  to  assist  the  plaintiff,  I find  the  enact- 
ment too  plain  and  too  strong  to  be  got  over.  The  security 
is  to  be  such  security  as  the  Court  shall  direct ; perhaps  I 
can,  under  the  circumstances,  make  it  easier  than  it  usually 
is.  The  order  must  go.  Costs  to  be  costs  in  the  cause. 


Order  accordingly. 


190 


COMMON  LAW  CHAMBERS. 


Tylee  et  al  v.  Hinton. 

/ 

Mortgage  payable  by  instalments — Covenant  to  pay  the  whole  on  default— 
G.  0.  Chy.  461. 

Upon  default  in  payment  of  an  instalment  in  a mortgage,  the  mortgagees 
sued  for  the  whole  amount  of  the  mortgage  money.  The  defendant  paid 
into  Court  the  amount  actually  due  for  the  instalment  of  principal  and 
interest,  and  pleaded  on  equitable  grounds  that  the  residue  was  the 
balance  of  the  purchase  money  of  land  bought  by  him  from  the  plaintiff, 
and  prayed  for  relief  and  a stay  of  proceedings. 

The  mortgage  purported  to  be  under  the  Act  respecting  short  forms  of 
mortgages,  27-28  Vic.  ch.  31,  but  number  16  in  the  second  schedule  of 
the  statute  was  omitted ; and  it  contained  a covenant  (not  following  the 
statutory  form)  that  on  default  in  the  payment  of  any  one  instalment,  or 
any  part  thereof,  the  whole  unpaid  principal  and  interest  should  imme- 
diately become  due,  and  that  he  (the  mortgagor)  would  pay  the  same 
forthwith  should  the  mortgagees  so  require,  without  demand. 

Held , that  the  G.  0.  in  Chancery  461,  only  applied  to  foreclosure  suits,  and 
that  the  defendant  was  not  entitled  to  relief. 

Held , also,  that  the  acceleration  of  the  day  of  payment  of  the  undue  instal- 
ments, in  consequence  of  the  non-payment  at  the  stipulated  time  of  one 
of  the  instalments,  was  not  a penalty  or  forfeiture. 

But  see  note  (<x),  p.  205. 

[October  4,  1877. — Wilson,  J.] 

Action  on  a covenant.  The  declaration  set  out  the  cove- 
nent  made  on  the  16th  of  September,  1876,  by  the  defendant 
with  the  plaintiffs,  that  the  defendant  would  pay  $12,500, 
with  interest  at  7 per  cent.,  as  follows  : the  principal  sum  in 
ten  equal  annual  instalments  of  $1,250  each,  the  first  pay- 
ment to  he  made  on  the  12th  of  August,  1877,  and  the  interest 
on  the  whole  unpaid  principal  money  to  be  computed  from 
the  12th  of  August,  1876,  to  he  paid  yearly  on  the  12th  of 
August  in  each  year,  the  first  payment  to  be  made  on  the 
12th  of  August,  1877.  And  it  was  provided  in  and  by  the 
said  deed,  and  it  was  thereby  agreed  by  and  between  the 
said  parties  thereto,  that  if  default  should  happen  to  be 
made  in  payment  of  any  one  instalment  of  the  said  prin- 
cipal money,  on  any  day  thereinbefore  limited  and  appoint- 
ed for  the  payment  thereof,  then  the  whole  unpaid  princi- 
pal money,  together  with  all  interest  thereon,  should  forth- 
with, at  the  option  of  the  plaintiffs,  (by  reason  of  such 
default)  be  and  become  immediately  due  and  payable,  any- 
thing in  the  said  deed  mentioned  to  the  contrary  thereof" 
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in  anywise  notwithstanding,  as  if  the  time  therein  men- 
tioned for  the  payment  of  such  principal  money  had  fully 
come  and  expired ; and  the  defendant  covenanted  with 
the  plaintiffs,  in  case  of  default,  to  pay  the  principal  money 
then  unpaid  and  interest  forthwith,  if  the  plaintiffs  re- 
quired it,  without  demand.  The  plaintiffs  averred  a 
default  by  defendant  to  pay  $1,250,  the  instalment  which 
became  due  on  the  12th  of  August,  1877,  and  the  interest 
on  the  unpaid  principal  money  from  the  12th  of  August, 
1876,  whereby  the  whole  $12,500,  with  the  interest  thereon, 
became  due  and  payable. 

The  defendant  pleaded,  as  to  the  first  instalment  of 
principal  and  interest,  that  he  brought  the  same  into  Court 
in  full  satisfaction  of  the  same. 

And  as  to  the  residue  of  the  money  claimed,  on  equitable 
grounds,  that  the  $12,500  was  a balance  of  $14,000  agreed 
to  be  paid  by  the  defendant  to  the  plaintiffs,  as  the  pur- 
chase money  of  certain  lands  then  purchased  by  the  defen- 
dant from  the  plaintiffs,  of  which  the  defendant  then  paid 
to  the  plaintiffs  the  sum  of  $1,500,  and  gave  the  deed  in 
the  declaration  mentioned  by  way  of  mortgage,  securing 
upon  the  said  lands  the  balance  of  the  said  purchase 
money  of  $12,500  and  the  interest  thereon.  And  the 
residue  of  the  money  in  the  declaration  mentioned,  over 
and  above  the  money  in  the  first  plea  mentioned,  is  claimed 
only  by  way  of  forfeiture  for  the  non-payment  of  the  prin- 
cipal and  interest  in  the  first  plea  mentioned,  on  the  day 
when  they  became  due.  And  the  defendant  prayed  for 
relief,  and  that  proceedings  be  stayed  until  further  de- 
fault (if  any)  should  happen  to  be  made. 

The  mortgage  was  made  “ in  pursuance  of  the  Act  re- 
specting short  forms  of  mortgages.”  It  recited  that  the 
defendant  was  indebted  to  the  plaintiffs  in  $12,500,  and 
that  he  had  “ agreed  to  secure  the  payment  thereof  with 
interest  thereon.” 

The  proviso  was  to  pay  $12,500,  with  interest  at  7 per 
cent.,  in  ten  equal  annual  instalments. 

The  covenants  were: 
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1.  To  pay  the  money  and  interest  according  to  the  pro- 
viso. 

2.  That  the  defendant  had  good  title  to  the  lands  in 
fee. 

3.  That  he  had  the  right  to  convey  to  the  plaintiffs. 

4.  That  in  default  the  plaintiffs  should  have  quiet  pos- 
session free  from  incumbrances. 

5.  That  the  defendant  would  execute  further  assurances. 

6.  That  the  mortgagor  had  done  no  act  to  encumber 
the  land. 

It  provided  that  until  default  the  defendant  should  have 
quiet  possession. 

And  that  on  default  of  payment  for  one  month  the 
plaintiffs  might,  without  notice,  enter  on  and  lease  or  sell  the 
lands,  and  the  proceeds  of  the  sale  should,  in  addition  to  the 
purposes  provided  for  by  that  clause,  be  applied  to  the 
payment  of  all  such  costs  which  they  might  be  put  to  in  or 
about  taking,  recovering,  or  keeping  possession  ; or  by 
reason  of  the  non-payment  or  the  procuring  payment  of 
the  said  sum  of  money  and  interest. 

Then  followed  very  minute  provisions  in  carrying  out 
the  sale ; and  the  proviso  before  stated,  as  to  the  whole 
money  becoming  payable  at  once  upon  any  default  of  any 
instalment  of  principal,  and  the  covenant  by  the  defendant 
to  pay  the  whole  upon  such  default. 

An  order  was  made  by  Mr.  Dalton , Q.  C.,  in  Chambers, 
staying  all  proceedings  in  the  action  upon  payment  of 
costs  by  the  defendant,  as  it  appeared  that  $2,137.70  for 
principal  and  interest  had  been  paid  to  the  plaintiffs’  at- 
torney, being  the  amount  actually  due  by  the  defendant. 

The  plaintiffs  appealed  from  this  decision. 

Beaty , Q.  C.,  shewed  cause. 

He  contended  that  the  enforcement  of  the  whole  of  the 
debt  for  the  default  of  part  was  a penalty,  and  could  be 
relieved  against  on  payment  of  what  was  actually  due. 
He  cited  Taylor’s  Chancery  Orders,  p.  336,  order  461 : 
Knapp  v.  Cameron,  6 Gr.  559;  A.  J.  Act,  1873,  sec.  8 ; 
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-27  and  28  Vic.,  ch.  31,  2nd  schedule,  No.  16;  C.  S.  U. 
<€.  ch.  26,  sec.  74. 

S.  Richards , Q.  C.,  contra. 

The  enforcement  of  the  whole  of  the  instalments  by  rea- 
son of  the  default  of  one  is  not  a penalty  or  forfeiture.  It 
'is  money  the  defendant  actually  owes. 

The  Chancery  order  applies  to  a foreclosure  only,  and 
not  to  a sale,  because  in  case  of  a sale  the  debtor  would 
get  all  beyond  the  amount  of  his  debt,  while  on  a foreclosure 
the  land  would  be  taken  from  him  for,  it  may  be,  a very 
inadequate  price  or  value. 

And  in  no  case  would  the  Court  of  Chancery,  in  a 
suit  at  law  such  as  the  present,  give  relief  by  injunc- 
tion staying  the  suit  on  payment  of  the  money  past  due 
in  point  of  date.  The  parties  have  not  made  number  16, 
in  the  second  schedule  of  the  statute,  a part  of  the  mort- 
gage. If  they  had,  the  defendant  would  have  been  enti- 
tled to  relief  by  the  terms  of  column  two  of  No.  16,  and 
so  by  the  terms  of  the  mortgage ; but  having  omitted 
that  number  from  the  mortgage  it  must  be  assumed  they  did 
so  advisedly,  and  with  the  intention  of  preventing  the 
defendant  from  obtaining  the  relief  he  now  claims. 

The  Administration  of  Justice  Act  does  not  apply,  be- 
cause a Court  of  Equity  cannot  give  relief  to  the  defen- 
dant when  he  is  sued  upon  his  covenant,  and  the  land  is 
not  sought  to  be  forfeited,  as  it  is  a matter  of  contract 
only.  Nor  does  the  Ejectment  Act.  He  referred  to  Sterne 
v.  Beck,  8 L.  T.  N.  S.  588,  32  L.  J.  Ch.  682 ; Boland  v. 
McCarroll,  38  U.  C.  It.  487;  Thompson  v.  Hudson , L.  R. 
4 H.  L.  1 ; Praed  v.  Hull,  1 S.  & S.  331. 

Wilson,  J. — By  the  Chancery  order  referred  to  it  is 
clear  that  relief  in  such  a case  of  default  could  be  relieved 
against  if  there  was  a bill  filed  for  foreclosure,  because  the 
order  in  express  terms  refers  to  such  relief  being  granted 
in  foreclosure  cases.  That  order  being  confirmed  by  Act 
of  Parliament  has  the  effect  of  a statute. 
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The  Court  of  Equity  has  no  inherent  power  to  stay  a 
suit  of  foreclosure  on  payment  only  of  the  money  which 
is  overdue  in  point  of  time.  That  is,  on  default  of  one  in- 
stalment only  of  a mortgage,  the  mortgagee  is  entitled  to 
enforce  payment  of  the  whole  mortgage  money  by  fore- 
closure, and  the  suit  can  be  stayed  only  on  payment  of  the 
whole  mortgage  debt,  although  many  of  the  instalments 
are  not  due  in  point  of  time  : Cameron  v.  McRae , 3 Gr. 
311.  That  decision  was  however  controverted,  in  Knapp  v. 
Cameron,  6 Gr.  559,  by  the  Chancellor  who  gave  the 
previous  decision. 

But  the  last  decision,  so  far  as  there  was  any  decision  of 
the  case,  is  not  supported  by  English  authorities.  Sterne  v. 
Beck,  8 L.  T.  N.  S.  588. 

The  order  in  Chancery,  validated  as  it  has  been  by  sta- 
tute, makes  it  quite  clear  that  in  foreclosure  cases  relief 
may  be  given  against  the  payment  of  the  immature  in- 
stalments upon  the  payment  of  those  which  are  matured. 
But  that  order  does  not  cover  the  case  of  a sale  for  default ; 
and  the  reason  probably  does  not  apply  to  a sale  which 
applies  to  a foreclosure,  for  in  the  one  case  the  debtor,  if 
he  do  not  redeem,  loses  his  land  whatever  its  value  may 
be ; in  the  other  case,  he  gets  the  price  or  value  which 
the  land  brings  at  the  hammer,  after  deducting  the  amount 
of  his  debts  from  it.  The  case  of  a sale  is  not  within  the 
7 Geo.  II.  c.  20.  It  applies  only  to  foreclosures:  JPraed  v. 
Hull,  1 S.  & S.  331;  Aberdeen  v.  Chitty,  3 Y.  & C.  379. 

I have  not  found  any  case  in  which  the  Court  of  Chan- 
cery here  has  stayed  by  injunction  an  action  at  law,  such 
as  this,  in  which  the  whole  mortgage  money  was  claimed, 
because  by  express  agreement  the  whole  had  fallen  due,  or 
was  claimed  to  have  fallen  due,  by  reason  of  the  default 
in  one  of  the  instalments,  upon  payment  of  the  money  be- 
ing made  which  was  overdue  in  point  of  time. 

And  there  is  not  a consensus  of  opinion  on  the  point 
among  the  Chancery  counsel,  to  whom  I have  spoken  on 
the  subject. 

If  there  is  no  case  of  such  an  action  at  law  being  stayed 
by  injunction,  upon  payment  only  of  the  actual  arrears,  it 
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may  be  because  the  action  being  on  the  covenant  the  claim 
is  made  only  for  money,  and  the  action  does  not  affect  the 
land. 

Nor  in  ejectment  for  such  a default  have  I seen  any 
case  where  the  Court  of  Chancery  would  interfere — and  at 
law,  under  the  statute  in  such  a case,  the  whole  of  the 
mortgage  money  must  be  paid. 

But  the  Act  relating  to  short  forms  of  mortgages,  27  & 
28  Viet.,  c.  31,  schedule  2,  column  1,  No.  16,  has  not  been 
embodied  in  this  mortgage.  It  is  “ Provided  that  in  default 
of  the  payment  of  the  interest  hereby  secured,  the  princi- 
pal hereby  secured  shall  become  payable,”  and  the  meaning 
of  that  is  given  at  length  in  column  2 , and  at  the  end  of  the 
full  meaning  of  the  short  note  is  added  a provision  that  the 
mortgagor  shall,  on  payment  of  all  arrears,  with  costs,  at 
any  time  before  judgment  recovered  at  law,  or  within  such 
time  as  by  the  practice  in  equity  relief  therein  could  be 
obtained,  be  relieved  from  the  consequences  of  nonpayment 
of  so  much  of  the  money  secured  as  may  not  then  have 
become  payable  by  reason  of  lapse  of  time. 

That  provision  could  have  been  imported  into  the  mort- 
gage, but  it  has  not  been  ; and  I am  asked  to  give  the  de- 
fendant the  relief  he  would  have  been  entitled  to  if  it 
had  been  there. 

I fear  I cannot  do  that,  and  I think  the  acceleration  of 
the  day  of  payment  of  the  undue  instalments  in  conse- 
quence of  the  non-payment,  at  the  stipulated  time,  of  one 
of  the  instalments,  is  not  properly  a penalty  or  forfeiture. 

The  debtor  justly  owes  the  whole  of  that  money,  and 
has  done  so  from  the  first.  It  is  “ debitum  in  praesenti ,” 
although  “ solvendum  in  futuro and  by  contract  the  par- 
ties have  agreed  that  on  the  happening  of  a certain  event 
the  11  solvendum  in  futuro  ” shall  be  struck  out  from  their 
bargain,  and  the  whole  debt  or  “ debitum  in  praesenti  ” 
shall  be  payable  at  once. 

The  case  of  Sterne  v.  Beck,  8 L.  T.  N.  S.  588,  is  a de- 
cisive adjudication  that  making  all  the  instalments  of 
mortgage  money  fall  due  upon  the  default  of  the  mort- 
gagor to  pay  any  of  them,  is  not  a penalty  or  a forfeiture,. 


196 


COMMON  LAW  CHAMBERS. 


"but  a matter  of  contract  merely,  which  it  is  not  inequit- 
able of  the  mortgagee  to  enforce. 

The  case  of  Thompson  v.  Hudson,  L.  B.  4 H.  L.  1,  al- 
though not  a case  in  which  the  failure  of  an  instalment 
was  in  question,  contains  much  that  is  of  weight  in  this 
application.  There  the  agreement  was,  that  the  mortgagee 
would  take  a smaller  sum  than  the  actual  amount  of  the 
debt  if  the  smaller  sum  were  punctually  paid  at  the  time 
appointed.  And  it  was  held,  as  one  would*  expect  it 
would  have  been,  that  the  mortgagor  having  failed  to 
pay  the  smaller  sum  when  it  fell  due  was  bound  to  pay 
the  larger  sum,  and  that  the  excess  above  the  smaller  sum 
was  not  in  any  respect  a penalty. 

The  case  of  Ford  v.  Chesterfield,  19  Beav.  428,  was  a 
former  decision  to  the  same  effect. 

I can  see  a great  difference,  in  fact,  between  the  agree- 
ment to  take  a smaller  sum  in  discharge  of  a larger  claim, 
if  that  smaller  sum  be  paid  at  the  time  agreed  upon,  and 
the  agreement  to  pay  the  whole  of  a debt  payable  by  in- 
stalments, if  default  is  made  in  one  of  the  instalments. 

The  latter  case  is,  in  fact,  a penalty  or  equivalent  to  it, 
although  it  may  not  be  so  in  law. 

The  former  case  is  a privilege  which  the  debtor  has,  if 
he  choose  to  take  the  benefit  of  it  on  the  terms  on  which 
it  is  offered. 

It  is,  in  truth,  a harsh  and  inequitable  proceeding  which 
the  plaintiffs  are  taking  against  the  defendant,  because  the 
arrears  and  interest  and  all  charges  would  fully  indemnify 
them. 

But  I fear  the  law,  both  as  administered  at  the  common 
law  and  equity,  is  against  the  defendant. 

I have  every  desire  to  aid  the  defendant,  but  I am  not 
able  judicially  to  do  so. 

I think  I am  bound  to  set  aside  the  order  appealed  from. (a) 

(a)  Note. — This  judgment  has  been  reversed  by  the  Queen’s  Bench,  42 
U.  C.  R.  228;  and  the  Court  of  Appeal  dismissed  an  appeal  therefrom  on 
the  ground  that  the  equitable  plea  upon  which  the  plaintiffs  joined  isssue  had 
been  proved;  but  expressed  no  opinion  as  to  whether  G.  0.  461  applied  to 
suits  for  redemption  or  entitled  the  defendant  to  relief  in  an  action-at-law 
‘upon  the  mortgage. 
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Little  y.  Lines. 

Reference  by  consent — Costs — Power  of  arbitrator  to  certify  for. 

Where  an  order  of  reference  gave  the  arbitrator  “all  the  powers  as  to 
amendment  and  otherwise  of  a Judge  sitting  at  Nisi  Prius  ” : 

Held , that  the  arbitrator  had  power  to  certify  for  costs ; and  not  having 
done  so,  the  Judge  in  Chambers  refused  an  order  for  full  costs  to  be 
taxed. 

[October  9,  1877. — Mr.  Dalton.] 

This  was  an  action  brought  upon  an  open  account  and  a 
promissory  note,  with  a plea  of  set-off  by  the  defendant. 
After  issue  joined  an  order  was  made  by  consent  referring 
the  matters  in  dispute  to  the  Judge  of  the  County  Court 
of  the  County  of  Bruce,  the  costs  of  the  action  to  abide  the 
event,  and  it  contained  a clause  giving  the  arbitrator  “all 
the  powers  as  to  amendment  and  otherwise  of  a Judge 
sitting  at  nisi  prius.”  After  hearing  the  evidence  on  both 
sides  the  arbitrator  made  his  award,  the  operative  part  of 
which  was  as  follows : — “ I award,  report,  and  certify  that 
the  amount  of  damages  which  the  plaintiff  is  entitled  to  in 
this  action  is  $71,15.” 

Nothing  was  said  as  to  the  costs  of  the  cause. 

The  plaintiff  applied  to  the  Master  to  tax  full  costs,  on 
the  ground  that  after  the  action  was  commenced  the  defen- 
ant  paid  $145  on  account  of  the  causes  of  action  sued  for. 
The  Master  refused  to  tax  any  costs  without  an  order,  and 
the  plaintiff  obtained  a summons  to  tax  full  costs.  Affida- 
vits were  filed  shewing  the  payment  of  the  $145 : that  the 
amount  sued  for  was  liquidated;  and  also  that  the  question 
of  the  arbitrator’s  power  to  certify  was  discussed  at  the 
arbitration,  and  that  the  defendant’s  attorney  stated  that 
he  did  not  think  the  order  sufficient  for  that  purpose. 

H.  J.  Scott,  shewed  cause.  The  order  asked  for  cannot 
be  made,  as  the  order  of  reference  which  was  made  by 
consent  is  sufficiently  large  in  its  terms  to  enable  the 
arbitrator  to  certify.  The  words  “ or  otherwise,”  cannot 
' be  restricted  to  powers  of  amendment ; the  most  promi- ' 
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nent  power  of  a Judge  at  Nisi  Prius  is  certifying  as  to 
costs,  and  the  matter  is  thus  taken  out  of  the  hands  of 
a Judge  in  Chambers  : Calder  v.  Gilbert , 3 P.  R.  127. 
The  plaintiff  has  mistaken  the  remedy,  if  any,  that  he  is 
entitled  to.  He  should  apply  to  the  Court  to  refer  back 
the  award  if  the  arbitrator  intended  to  certify,  but  thought 
he  had  not  the  power. 

Ponton,  (Beaty,  Hamilton,  <&  Cassels)  supported  the 
summons.  The  facts  of  the  case  clearly  shew  that  the 
plaintiff  is  entitled  to  full  costs,  and  that  the  arbitrator 
thought  he  had  no  power  to  certify.  The  words,  “ or  other- 
wise,” must  be  limited  by  the  context,  and  apply  merely  to 
questions  similar  to  that  of  amendment.  In  orders  where 
it  is  intended  that  the  arbitrator  should  have  such  power 
a special  clause  is  inserted. 

Mr.  Dalton. — The  words,  “ or  otherwise,”  must  be  con- 
strued to  include  a power  so  well  known  and  prominent  as 
that  of  certifying  for  costs,  and  therefore  my  jurisdiction  is 
taken  away,  although  I think  that  the  plaintiff  should  have 
full  costs. 

I will  discharge  the  summons,  but  without  prejudice  to 
any  application  the  plaintiff  may  be  advised  to  make  to 
refer  back  the  award. 

Summons  discharged. 

The  plaintiff  applied  to  Mr.  Justice  Wilson  for  a sum- 
mons by  way  of  appeal  from  Mr.  Dalton’s  order,  which  was 
refused,  his  Lordship  agreeing  with  Mr.  Dalton’s  construc- 
tion of  the  order. 
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Extradition — Original  depositions — Proof  and  admissibility  of  in  proceedings 
under  6 and  7 Vic.  ch.  34,  Imp. 

Held,  that  original  depositions  are  admissible  in  proceedings  under  6 and  7 
Vic.  ch.  34  Imp.,  and  can  be  used  in  evidence  against  a prisoner  upon 
proof  of  their  identity  and  of  their  being  properly  taken,  which  in  this 
case,  upon  the  evidence  set  out  below,  was  held  to  be  clearly  shewn. 

Held , also,  that  they  may  be  proved  by  the  viva  voce  evidence  of  a witness 
competent  to  swear  to  the  facts ; that  copies  of  the  depositions  can  be 
proved  by  such  testimony,  as  well  as  by  the  certificate  prescribed  by  the 
Act;  and  that  a certificate  identifying  the  copies  as  copies  of  the  original 
documents  may  be  supplemented  by  vivd  voce  evidence  that  the  originals 
referred  to  in  the  certificate  were  the  originals  upon  which  the  warrant 
issued. 


[October  14,  1877. — Wilson , J.J 

Application  by  prisoner  to  be  discharged  from  custody. 

On  the  28th  of  September,  1877,  Mr.  Osier  applied  for  a 
habeas  corpus  to  bring  up  the  body  of  the  said  prisoner 
before  the  Judge  in  Chambers,  and  a certiorari  to  bring  up 
the  plaint  and  proceedings  against  the  said  prisoner  in  the 
Police  Court,  for  the  purpose  of  procuring  his  extradition 
from  this  Province,  in  order  that  he  might  be  discharged 
from  such  custody. 

A warrant  on  25th  of  July,  1877,  was  issued  by  John 
Comrie  Thomson,  sheriff  substitute  of  Aberdeen  and  Kin- 
cardine, Scotland,  to  take  the  said  prisoner  and  bring  him 
before  the  sheriff  for  examination.  It  was  delivered  to 
James  Middleton,  a constable  in  the  Aberdeen  county 
police,  and  a sheriff’s  officer  for  the  execution  of  warrants, 
&c.,  at  the  instance  of  the  Procurator  Fiscal  of  the  Sheriff’s 
Court. 

The  proceedings  on  which  the  warrant  issued  were  de- 
positions taken  before  John  Comrie  Thomson,  sheriff  sub- 
stitute of  Aberdeen  and  Kincardine,  and  depositions  taken 
before  John  Dove  Wilson,  also  sheriff  substitute  of  Aber- 
deen and  Kincardine. 

Upon  these  depositions  Alexander  Simpson,  Jr.,  Procu- 
rator Fiscal  of  Court  for  the  Public  Interest,  petitioned  the 
sheriff  of  Aberdeen  and  Kincardine  to  grant  the  said 
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warrant.  The  said  warrant  was  on  the  10th  of  August 
last  endorsed  by  the  Chief  Justice  of  the  Common  Pleas 
in  this  Province,  upon  the  production  of  the  original  papers,, 
and  upon  the  affidavits  of  John  Adam,  Sergeant  of  Police- 
in  the  Aberdeen  county  police,  Scotland,  and  of  James 
Middleton,  hereinbefore  mentioned,  and  under  the  said 
warrant  so  endorsed  the  prisoner  was  taken  into  custody 
in  Toronto  by  James  Middleton  before  mentioned,  whc*' 
came  to  this  Province  with  all  the  proceedings  had  and 
taken  in  the  Sheriff’s  Court  aforesaid. 

On  the  27th  of  August  the  prisoner  was  brought  before- 
George  Taylor  Denison,  the  Police  Magistrate  of  the  city 
of  Toronto,  upon  the  warrant,  and  he  pleaded  “not  guilty ,r 
to  the  charge  contained  in  the  depositions  there  produced, 
and  in  the  warrant. 

James  Middleton  w~as  examined  before  the  Police  Magis- 
trate. He  produced  the  original  depositions  taken  against 
the  prisoner,  and  the  exhibits  referred  to  in  the  depositions. 
He  said  they  were  handed  to  him  by  Alexander  Simpson,. 
Procurator  Fiscal  aforesaid,  and  that  they  were  the  depo- 
sitions and  exhibits  on  which  the  said  warrant  was  issued. 
The  depositions  were  the  original  depositions  upon  which 
the  warrant  produced,  on  which  he  arrested  the  prisoner, 
was  issued. 

There  were  the  depositions  of  twenty -four  witnesses 
taken  in  the  Sheriff’s  Court.  James  Middleton,  under 
oath,  spoke  of  the  deposition  of  J ames  Henderson,  the  first 
of  the  witnesses,  as  follows  : “ The  first  deposition,  that  of 
James  Henderson,  sworn  to  before  John  Comrie  Thomson 
the  sheriff  substitute,  was  taken  in  my  presence ; it  is  on 
fifteen  pages;  the  first  twelve  pages  were  taken  before  the 
sairl  John  Comrie  Thomson  ; each  page  is  signed  by  the 
deponent  Henderson,  the  sheriff  substitute  John  Comrie 
Thpmson,  and  is  initialed  by  me  ‘ J.  M.’;  the  pages  13, 14?, 
15,  are  signed  by  sheriff  substitute  John  Dove  Wilson,  the 
other  sheriff  substitute  for  the  county  of  Aberdeen,  and  by 
the  deponent  James  Henderson,  and  initialed  by  me, 
these  depositions  were  taken  and  sworn  to  at  the  Court 
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House  in  Aberdeen,  Scotland.  * * * I identify  the 

exhibits  marked  A,  B,  C,  D,  E,  &;  F ; they  are  all  signed  by 
John  Comrie  Thomson  and  James  Henderson  as  exhibits ; 
they  were  all  so  signed  in  my  presence  ; I also  identify  the 
exhibits  marked  G & H ; they  are  both  signed  by  J ames 
Henderson  and  John  Comrie  Thomson  in  my  presence;  I 
also  identify  the  exhibit  X ; it  was  signed  by  James  Hen- 
derson and  John  Dove  Wilson,  in  my  presence,  as  an  ex- 
hibit.” And  so  he  proceeded  with  the  like  particularity, 
and  in  the  like  language  through  each  of  the  other  twenty- 
three  depositions  and  the  exhibits  referred  to  in  these  re- 
spective depositions.  He  said  also  he  knew  the  prisoner 
in  Scotland,  and  he  identified  him  as  the  prisoner  referred 
to  in  the  depositions,  and  against  whom  he  had  the  war- 
rant. 

John  Guthrie  Smith  stated  as  follows:  “ I reside  in 
Edinburgh,  Scotland  ; I am  a member  of  the  Scotch  Bar  ; 
I am  sheriff  principal  of  the  counties  of  Aberdeen  and 
Kincardine  ; I see  that  the  warrant  in  this  case  is  granted 
on  the  petition  of  Alexander  Simpson,  who  is  my  procu- 
rator fiscal  for  the  county  of  Aberdeen,  and  the  warrant  is 
signed  by  John  Comrie  Thomson,  who  is  one  of  the  sheriff 
substitutes  of  the  sheriffdom.  I recognize  his  signature, 
which  is  familiar  to  me. 

The  petition  and  the  warrant  are  in  entire  accordance 
with  the  requirements  of  the  law  of  Scotland.  There  are 
two  sheriff  substitutes  in  the  shrievalty,  the  other  being 
Mr.  John  Dove  Wilson.  By  statute  they  are  required  to 
reside  in  the  city  of  Aberdeen,  and  they  have  all  the 
powers  of  the  sheriff  in  matters  criminal  as  well  as  matters 
civil ; but  in  matters  civil  an  appeal  lies  from  the  judgment 
of  the  sheriff  substitute  to  the  sheriff  principal,  who  re- 
sides in  Edinburgh,  and  is  allowed  to  practice  as  an  advo- 
cate before  the  Supreme  Courts. 

In  Scotland  the  course  of  procedure,  with  a view  to  the 
apprehension  and  trial  of  a person  suspected  of  crime,  is 
as  follows : 

The  procurator  fiscal  presents  a petition  to  the  sheriff 
26 — VOL.  VII  PR. 
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setting  forth  the  nature  of  the  offence  and  the  name  of  the 
person  charged,  and  praying  for  a warrant  to  apprehend. 
The  sheriff,  or  in  his  absence  the  sheriff  substitute,  grants 
a warrant  as  craved,  and  the  person  apprehended  is  then 
brought  before  him,  or  any  other  magistrate,  for  the  pur- 
pose of  emitting  a judicial  declaration  ; the  meaning  being 
as  he  is  informed  at  the  time,  that  he  is  not  bound  to 
answer  any  questions  ; and  anything  which  he  may  please 
to  say  will  be  taken  down  and  may  be  used  as  evidence 
against  him  at  his  trial/  Upon  this  the  magistrate  pro- 
nounces an  order  in  these  terms:  “Grants  warrant  to  commit 
prisoner  for  further  examination.”  The  procurator  fiscal 
then  examines  witnesses,  or,  as  we  say,  “precognosces  them,” 
the  examinations  being  taken  sometimes  on  oath  in  pres- 
ence of  the  sheriff,  but  more  frequently  without  the 
presence  of  the  magistrate.  When  the  enquiry  is  completed 
the  depositions  are  laid  before  the  sheriff,  or  either  of  the 
sheriff  substitutes,  and  if  he  is  satisfied  that  they  disclose 
a relevant  prima  facie  case,  he  grants  a warrant  commit- 
ting the  prisoner  till  liberated  in  due  course  of  law,  which, 
in  substance  and  effect,  is  a committal  for  trial.  The  de- 
positions produced,  marked  Z,  are  entirely  in  proper  form. 
It  is  quite  competent  for  one  sheriff  substitute  to  take  a 
part  of  the  evidence  and  another  sheriff  substitute  another 
portion  of  the  evidence  on  the  same  charge,  and  for  the 
warrant  to  be  granted  by  one  only,  or  by  the  sheriff  prin- 
cipal. This  is  the  law  and  the  practice  in  Scotland. 

These  depositions  now  produced,  being  signed  by  the 
witnesses  and  countersigned  by  the  sheriff  substitute, 
would  be  held  to  be  duly  certified  by  the  Scotch  Courts, 
and  are  properly  certified  according  to  Scottish  law.” 

To  Mr.  Macnab — cross-examination  : “ The  depositions 
produced  are  the  original  depositions  taken  in  the  case  of 
Eobert  Matthew,  on  the  charge  of  forgery.  These  pro- 
ceedings in  Scotland  have  been  merely  preliminary  with  a 
view  to  the  committal  for  trial.  The  sheriff  is  the  chief 
magistrate  for  the  county,  and  his  substitutes  exercise  all 
his  powers.  The  sheriff  substitutes,  Mr.  John  Comrie 
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Thomson  and  Mr.  John  Dove  Wilson,  have  power  to  take 
these  depositions,  and  John  Comrie  Thomson  has  power  to 
issue  the  warrant.  As  I understand  the  law  of  Scotland, 
papers,  deeds  and  decrees,  warrants,  &c.,  presented  to  a 
Scotch  Court  from  another  part  of  the  Queen’s  dominions 
require  to  be  certified  and  attested  in  accordance  with  the 
law  of  the  jurisdiction  from  which  they  issue.” 

Upon  that  evidence  the  Police  Magistrate,  on  the  25th 
of  September,  issued  his  warrant  that  the  prisoner  he 
committed  to  the  common  gaol  of  the  county  of  York,  in 
the  city  of  Toronto,  there  to  await  the  order  of  His  Ex- 
cellency the  Governor-General. 

The  case  was  argued  on  the  9th  of  October,  1877. 

F.  Osier , for  the  prisoner. 

The  case  was  one  under  the  Imperial  Act,  6 & 7 Vic.  ch. 
34.  The  evidence  of  criminality  produced  before  the  Police 
Magistrate,  and  upon  whose  warrant  the  prisoner  was 
under  custody,  was  the  original  depositions  taken  by  the 
procurator  fiscal  for  the  county  of  Aberdeen  in  Scotland, 
each  page  of  which  was  signed  by  the  sheriff  substitute  of 
the  county,  in  whose  Court  the  proceedings  were  then 
being  carried  on,  and  initialed  “J.  M.”  by  James  Middle- 
ton,  the  police  officer  who  was  present  at  the  examina- 
tions, and  to  whom  the  warrant  in  Aberdeen  was  delivered 
by  the  procurator  fiscal  for  the  arrest  of  the  prisoner,  and 
who  brought  the  depositions  and  warrant  to  this  country 
and  arrested  the  prisoner  upon  it ; and  also  the  evidence 
viva  voce  given  before  the  Police  Magistrate  of  John 
Guthrie  Smith,  Esquire,  sheriff  principal  of  the  counties  of 
Aberdeen  and  Kincardine,  who  happened,  it  is  said,  to 
have  been  in  this  city  at  the  time,  and  was  discovered  and 
so  produced  as  a witness ; and  that  of  James  Middleton,  the 
police  officer.  That  evidence,  however  plain  and  convinc- 
ing it  may  be  of  the  depositions  taken  in  Aberdeen,  which 
were  produced,  being  the  original  depositions,  was  not  the 
evidence  which  the  6 & 7 Vie.  ch.  34,  required  to  be  given 
in  a case  of  the  kind,  and  if  it  were  not,  as  it  is  contended 
it  was  not,  the  prisoner  must  be  discharged. 
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The  principal  question  was  whether  the  evidence  pro- 
duced before  the  Police  Magistrate  was  such  evidence  as 
the  statute  required  to  be  given  of  the  original  depositions 
which  were  produced. 

The  evidence  which  the  statute  requires  to  be  given 
here  against  the  prisoner  is  such  evidence  as  would  be 
sufficient  to  commit  the  prisoner  for  trial  in  this  country 
if  the  offence  had  been  committed  here,  and  for  that 
purpose  section  4 enacts  “That  in  every  such  case  copies 
of  the  depositions  upon  which  the  original  warrant  was 
granted,  certified  under  the  hand  of  the  person  or  per- 
sons issuing  such  warrant,  and  attested  upon  the  oath 
of  the  party  producing  them  to  be  true  copies  of  the  ori- 
ginal depositions,  may  be  received  in  evidence  of  the 
criminality  of  the  person  so  apprehended.”  Here  the 
copies  of  the  deposition  were  not  produced.  If  they  had 
been,  the  certificate  necessary  to  be  produced  must  have 
described  them  as  copies  of  the  original  depositions  “ upon 
which  the  original  warrant  was  granted,”  for  the  purpose 
of  identifying  the  particular  depositions  to  which  refer- 
ence was  made  : Re  Lewis , 6 P.  R.  236. 

In  like  manner,  if  the  original  depositions  are  used,  they 
should  be  certified  to  be  the  original  depositions  “ upon 
which  the  original  warrant  was  granted  ” as  the  means  of 
identifying  the  depositions  called  the  original  depositions 
as  being  in  truth  the  original  depositions ; the  only 
means  of  doing  that  being  by  the  certificate  of  the  per- 
son who  issued  the  warrant  (besides  the  attestation  to  the 
like  officer  of  the  party  producing  the  warrant)  that  it 
was  upon  such  depositions  the  original  warrant  was  granted. 

Here  the  sheriff  substitute,  who  granted  the  original 
warrant,  has  certified  nothing  whatever.  He  has  written 
his  name  on  each  page  of  the  depositions,  and  he  has 
directed  a warrant  to  issue  for  the  apprehension  of  the 
said  prisoner. 

That  is  not  a compliance  with  the  terms  of  the  statute. 
The  manner  of  authenticating  warrants,  depositions,  &c.,. 
on  an  application  for  extradition  of  an  offender  from  this- 
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to  a foreign  country  is  provided  for  by  the  40  Vic.  ch. 
25,  sec.  9,  D.  The  words  there  are  general ; they  are 
“ Depositions,  &c.,  and  copies  of  depositions,”  &c.,  “ if  duly 
authenticated,”  may  be  received  in  evidence. 

The  31  Vic.  ch.  94  sec.  2 D,  is  precisely  like  the  section 
of  the  statute  which  governs  this  case.  That  Act  regulates 
the  mode  of  proceeding  on  the  surrender  by  this  country 
of  fugitives  from  the  United  States  to  that  country. 
Moreover  it  does  not  appear  properly  in  the  depositions 
produced  that  such  depositions  were  taken  in  the  mat- 
ter of  the  charge  against  Robert  Matthew  for  forgery. 
Each  deposition  is  headed  as  follows : “ In  the  Sheriff 
Court  of  Aberdeen  and  Kincardine.  At  Aberdeen,  the 
19th  day  of  July,  eighteen  hundred  and  seventy-seven 
years,  in  presence  of  John  Comrie  Thomson,  Esquire, 
sheriff  substitute  of  Aberdeen  and  Kincardine.  Com- 
pared.” Then  followed  the  witnesses’  name,  description 
and  testimony.  There  should  have  been  a caption  shew- 
ing in  what  matter  the  examination  was  taken : Roscoe  on 
- Crim . Ev.,  9th  ed.,  pp.  70,  73. 

E.  Grombie,  for  the  prosecutors.  It  is  admitted  the  war- 
rant is  properly  signed  and  endorsed,  and  that  the  prisoner 
was  properly  before  the  police  magistrate.  But  it  is  con- 
tended the  evidence  given  and  produced  before  the  police 
magistrate  was  not  and  is  not  sufficient  for  the  detainer  and 
committal  of  the  prisoner,  and  that  he  should  be  discharged 
upon  the  writ  of  habeas  corpus.  The  statute  referred  to 
says  nothing  of  the  original  depositions  being  used  in  evi- 
dence in  the  country  in  which  the  offender  is  found,  but  if 
copies  may  be  used  it  follows  that  the  originals  can  also  be 
used.  The  case  of  In  re  Coppin,  L.  R.  2 Ch.  App.  47> 
■expressly  determined  that  the  originals  might  be  used  as 
evidence  in  such  a case  under  the  6 & 7 Vic.  ch.  75,  which 
contained  an  enactment  precisely  the  same  as  the  enactment 
which  applies  to  this  case.  There  the  Lord  Chancellor  said  : 

The  20th  section  of  G & 7 Vic.  ch.  75,  which  is  permissive 
only,  allows  copies  of  the  depositions  on  which  the  original 
warrant  was  granted,  to  be  produced  in  evidence,  and  in 
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such  case  the  copies  must  be  certified  under  the  hand  of 
the  person  issuing  the  warrant.  But  in  this  case  the 
original  depositions  themselves  have  been  sent  over  from 
France,  and  therefore  all  provisions  in  this  Act  and  in  the 
Act  of  last  session  (29  & 30  Vic.  ch.  121)  are  wholly  inap- 
plicable.” The  only  enquiry  in  such  a case  then  is,  whether 
the  documents  produced  as  the  originals  are  the  originals, 
and  there  was  very  strong  and  conclusive  evidence  of  that 
fact  before  the  police  magistrate.  As  to  the  form  of  the 
depositions,  it  was  sworn  that  they  are  in  the  usual  form 
of  depositions  in  such  cases. 

Fenton , County  Crown  Attorney,  for  the  Crown.  The 
depositions  were  in  form  proved  to  be  according  to  the 
course  and  practice  of  Scotch  law. 

He  maintained  the  like  line  of  argument  which  Mr. 
Crombie  pursued. 

Osier,  in  reply.  The  case  of  Re  Coppin,  L.  R 2 Ch.  App. 
47,  so  much  relied  upon  by  the  other  side,  will  be  found 
reported  also  in  12  Jur.  N.  S.  867,  and  36  L.  J.  Mag.  Cases. 
10.  It  is  a case  directly  in  the  prisoner’s  favour,  because 
the  originals  in  that  case  were  duly  certified,  for  the  Lord 
Chancellor,  said  at  p.  52 : “ The  original  depositions  are  all 
sealed,  like  the  arret,  with  the  seal  of  the  Minister  of 
Justice,”  and  that  is  the  very  thing  which  is  wanting  here, 
and  which  any  other  kind  of  proof  cannot  supply. 

Wilson,  J. — The  depositions  shew  a sufficient  criminal 
charge  against  the  prisoner,  and  they  are  in  the  form 
usual  according  to  Scotch  law  in  such  cases.  I have  this 
upon  the  very  best  evidence  that  could  be  given,  that  of  the 
gentleman  who  is  the  Judge  of  the  Court  in  which  these 
proceedings  were  taken,  and  from  wdiich  they  issued,  who 
happened  accidentally  to  be  in  the  province  and  city  while 
this  enquiry  wras  going  on. 

The  only  enquiry  then  is,  whether  the  original  deposi- 
tions were  sufficiently  proved  ? 

According  to  Re  Coppin' s Case,  there  is  authority  for 
saying  that  because  the  original  depositions  were  used  “all 
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the  provisions  of  the  Act  as  to  the  signature  of  copies  are 
wholly  inapplicable.” 

Here  every  page  of  the  depositions  is  signed  by  the 
sheriffs  substitute,  and  at  the  end  of  the  procurator 
fiscal’s  petition  to  the  sheriff,  which  is  a separate  document 
from  the  depositions,  is  the  following  entry  : — 

“Aberdeen,  25th  of  July,  1877.  Having  considered  the 
foregoing  information,  the  depositions  of  witnesses  and 
documents  referred  to  therein,  grants  warrant  to  officers  of 
Court  and  assistants  to  search  for,  seize,  and  apprehend  the 
person  of  the  said  Kobert  Matthew,  and  to  bring  him  before 
the  sheriff  for  examination.  Further,  grants  warrant  to 
cite  witnesses  as  craved. 

“ John  Comrie  Thomson, 

“ Sheriff  substitute,  of  Aberdeen  and  Kincardine.” 

The  sheriff  substitute  does  not  in  words  certify  anything. 
Nor  does  he  in  his  grant  of  warrant  shew  that  the  deposi- 
tions he  mentions  are  the  depositions  taken  in  the  matter 
and  now  produced  here,  although  he  does  shew  they  are 
the  depositions  which  are  referred  to  in  the  procurator 
Fiscal’s  information  or  petition. 

The  only  evidence  I have  of  the  depositions  being  the 
originals  are  such  information  which  I can  derive  from 
their  appearance,  and  having  the  original  signatures  of 
parties  apparently  attached  to  them,  and  the  positive  and 
conclusive  testimony  of  James  Middleton,  who  was  present 
at  the  time  they  were  taken,  and  who  saw  all  the  deponents 
sworn  and  sign  their  depositions,  and  who  saw  also  the 
sheriff  substitute  sign  each  page  of  the  depositions,  and  to 
whom  they  were  delivered  to  bring  to  this  country,  and 
who  produced  them  here,  and  who  swore  to  them  being  the 
originals. 

As  the  originals  are  not  within  the  provisions  of  the 
statute,  they  must,  a fortiori , in  place  of  copies  be 
admissible  in  evidence,  if  I can  only  be  assured  they  are 
the  original  depositions. 

I do  not  conceive  I am  required  to  hold  that  the  person 
who  granted  the  warrant  should  certify  that  these  docu- 
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ments  are  “ the  originals  on  which  he  granted  the  warrant,’’ 
and  that  such  certificate  is  the  only  admissible  evidence  in 
such  a case.  The  fact  that  the  originals  are  produced  dis- 
penses with  the  necessity  of  producing  such  a certificate, 
because  that  is  only  to  be  given  for  the  purpose  of  verifying 
the  copies  which  are  used. 

It  being  determined  that  the  originals  may  be  used,  and 
that,  when  used,  they  are  not  within  the  Act,  it  follows 
that  all  I have  to  be  satisfied  of  is,  that  they  are  the 
originals  by  proper  legal  evidence,  and  that  fact  is  most 
perfectly  proved  by  the  evidence  of  James  Middleton,  so 
that  there  is  not  a particle  of  doubt  about  the  fact. 

It  is  a fair  inference  from  Re  Coppin's  Case  that,  as  the 
statute  is  only  permissive,  that  the  copies  may  be  proved 
by  a certificate,  that  higher  and  better  testimony  is  not,  and 
cannot  be,  excluded. 

It  was  upon  that  principle  that  the  originals  were  there 
allowed  to  be  used,  although  originals  are  not  mentioned  in 
the  statute. 

On  the  like  principle  I think  I may  say  I have  no  doubt 
that  the  copies,  in  place  of  being  proved  by  a certificate, 
could  be  established  here  by  the  vivd  voce  testimony  of  a 
witness,  competent  and  able  to  testify  to  the  fact,  or  that  a 
certificate,  merely  identifying  the  copies  as  copies  of  the 
original  documents  of  which  they  purported  to  be  copies, 
might  be  supplemented  by  vivd  voce  evidence  that  the 
originals . referred  to  in  the  certificates  were  the  originals 
upon  which  the  original  warrant  was  issued. 

And  in  like  manner  the  originals  can  be  proved  by  the 
vivd  voce  testimony  of  a witness  able  and  competent  to 
swear  to  the  fact. 

It  would  be  a strange  thing  to  hold  that  a document, 
which  under  a permissive  statute  can  be  proved  by  a lower 
kind  of  evidence  than  is  usually  permitted,  cannot  be 
proved  by  a higher  kind  of  evidence,  and  that  evidence,  the 
vivd  voce  testimony  of  a sworn  witness,  the  best  and  highest 
which  is  called  for  in  any  case  by  the  law  of  the  land. 

As  the  documents,  therefore,  which  are  produced  as  the 
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•original  depositions,  have  been  satisfactorily  and  legally 
proved  to  be  the  original  depositions,  I must  discharge  the 
^application  of  Robert  Matthew  to  be  relieved  from  custody, 
and  must  remand  the  prisoner  to  the  custody  in  which  he 
is  under  the  warrant  of  the  police  magistrate,  to  be  dealt 
with  according  to  the  statute  by  his  removal  from  this 
Province  to  Scotland. 

Prisoner  remanded. 


Craig  v.  Craig. 


Interpleader — Execution — Abandonment. 

The  sheriff  seized  the  goods  in  question,  but  put  no  bailiff  in  possession  on 
the  defendant  promising  not  to  remove  them.  The  defendant  sub- 
sequently removed  the  goods,  whereupon  the  landlord  seized  them  for 
rent,  on  the  ground  that  the  removal  was  fraudulent.  The  sheriff  then 
made  a second  seizure  under  the  execution. 

Held , that  the  first  seizure  by  the  sheriff  had  been  abandoned,  and  that  he 
could  not  retake  them  while  under  seizure  for  rent,  as  they  were  in 
custodia  legis. 

Held , also,  that  the  validity  of  the  landlord’s  claim  could  not  be  decided  in 
•Chambers. 

An  interpleader  order  was  therefore  refused. 

[October  18,  1877. — Mr.  Dalton , Q.C.] 

This  was  an  application  by  the  sheriff  of  the  county  of 
York  for  an  interpleader  order. 

It  appeared  that  the  sheriff  had  seized  the  goods  in 
question  about  the  middle  of  September,  but  put  no  bailiff 
in  possession,  as  the  defendant  promised  he  would  not 
remove  them.  The  defendant,  however,  removed  the  goods 
on  the  1st  of  October,  and  on  the  following  day  the  landlord, 
seized  them  for  rent  which  became  due  on  the  1st  of  October, 
on  the  ground  that  such  removal  was  fraudulent  within  the 
27 — VOL.  VII  P.R. 
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meaning  of  the  statute.  On  the  3rd  of  October  the  sheriff 
made  a second  seizure  while  the  goods  were  in  the  possession 
of  the  landlord’s  bailiff,  whereupon  the  landlord  notified  the 
sheriff  that  he  claimed  the  goods  under  distress  for  rent. 
Affidavits  were  filed  by  the  claimant  and  execution  creditor 
as  to  whether  or  not  the  removal  was  fraudulent. 

F.  Osier,  for  the  sheriff,  cited  Ackland  v.  Paynter,  8 
Price  95  ; Hamilton  v.  Bouek,  5 0.  S.  664 ; Interpleader 
Act,  1865. 

H.  O’Brien,  for  the  landlord,  referred  to  Castle  v.  Ruttam 
4 C.  P.  252 ; Hart  v.  Reynolds,  13  C.  P.  501 ; Robertson  v. 
Fortune,  9 C.  P.  427 ; Wheeler  v.  Murphy,  1 P.  R.  336. 

D.  Black,  for  the  execution  creditor. 

Mr.  Dalton  thought  that  under  the  circumstances  the 
first  seizure  by  the  sheriff  must  be  considered  to  have  been 
abandoned,  and  that  he  had  no  right  to  seize  the  goods  again 
under  the  execution  when  they  were  under  seizure  for 
rent,  they  being  then  in  custodia  legis.  He  further  held 
that  the  question  of  the  validity  of  the  landlord’s  claim 
could  not  be  decided  in  Chambers. 

The  summons,  therefore,  was  discharged,  with  costs* 
except  the  costs  incurred  in  respect  of  the  question  of 
the  fraudulent  removal  of  the  goods. 


Summons  discharged. 
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McMaster  et  AL.  v.  Meakin. 

Insolvent  Act  o/1875 — Seizure  of  goods  in  possession  of  assignee. 

Held , that  goods  in  the  possession  of  an  assignee  appointed  under  the 

Insolvent  Act  of  1875  cannot  be  taken  in  execution. 

Held , also,  that  although  an  execution  debtor  claiming  goods  in  the  posses- 
sion of  the  assignee  may  sue  the  assignee  and  oblige  him  to  interplead, 

neither  the  sheriff  nor  the  execution  creditor  can  do  so. 

[October  20,  1877. — Wilson  J.] 

This  was  an  application  on  behalf  of  the  sheriff  of  York 
for  an  interpleader  order. 

It  appeared  that  the  wife  of  the  defendant,  who  had 
been  carrying  on  business  as  “ Meakin  & Co./’  made  an 
assignment  in  insolvency  under  the  Insolvent  Act  of  1875 
on  the  29th  of  June,  1877.  The  plaintiffs  afterwards 
recovered  judgment  against  the  defendant,  and  issued 
execution  against  his  goods,  whereupon  the  sheriff  seized 
the  goods  in  question,  which  were  then  in  possession  of  the 
official  assignee  as  part  of  Mrs.  Meakin’s  estate,  on  the 
ground  that  they  belonged  to  the  defendant. 

Mr.  Dalton  made  an  order  directing  an  issue  to  be  tried 
between  the  assignee  as  plaintiff,  and  the  execution  creditors 
as  defendants. 

From  this  decision  the  assignee  appealed. 

F.  Osier,  for  the  sheriff. 

J.  H.  Macdonald,  for  the  assignee. 

W.  Bedford  Muloclc,  for  the  execution  creditors. 

Wilson,  J. — According  to  the  decision  in  the  case  of 
Barclay  v.  Sutton,  7 P.  R 14,  by  the  Chief  Justice  of  the 
Common  Pleas,  under  the  Insolvent  Act  of  1875,  I should 
not  allow  the  custody  of  the  goods  of  an  insolvent  in  the 
hands  of  his  assignee,  taken  under  an  attachment,  to  be 
taken  out  of  his  custody  by  a writ  of  replevin. 

That  is  different  from  an  interpleader.  Such  a remedy 
is  daily  granted  to  test  the  validity  of  seizures  of  goods  in 
the  custody  of  the  law. 
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In  the  case  of  a claim  on  the  goods  of  the  insolvent  which 
are  in  the  hands  of  the  assignee,  the  claimant  must  try 
his  right  under  section  125  of  the  Act  of  1875 ; but  when 
the  claim  is  not  made  upon  the  goods  as  the  property  of 
the  assignee,  but  as  the  goods  of  the  claimant,  he  is  not 
obliged  to  have  his  rights  tried  under  that  section,  and,  in 
my  opinion,  the  Judge  of  the  County  Court  would  have  no 
right  to  try  them.  He  has  the  ordinary  remedies  against 
the  assignee  which  he  has  against  the  sheriff,  and  that  is  to 
bring  trespass  or  trover  for  the  wrong  he  complains  of. 

But  he  cannot,  since  the  late  Act  of  1875,  take  the  goods 
which  are  in  the  custody  of  the  law,  in  fact  or  in  effect,  by 
replevin,  nor,  as  a consequence,  by  writ  of  execution. 

The  assignee  takes  the  goods  by  legal  process,  and  while 
he  is  in  possession  of  them  by  virtue  of  such  authority,  it 
is  not  reasonable  that  the  sheriff,  by  another  legal  process, 
should  take  the  goods  so  held,  whether  those  of  the  insol- 
vent or  not,  by  another  legal  process. 

If  he  can  do  so,  the  assignee  may  retake  them,  and  there 
would  be  no  end  to,  or  advantage  by,  such  a state  of  things. 

There  are  three  courses  to  be  considered: 

1.  The  debtor  whose  goods  the  sheriff  has  seized,  as  the 
person  claiming  them  as  owner,  might  sue  and  oblige  the 
assignee  to  interplead.  Can  the  sheriff  do  so,  or  can  the 
creditors,  for  whom  he  has  seized,  do  so  ? 

2.  The  sheriff  may  be  ordered,  perhaps,  to  withdraw 
from  the  seizure. 

8.  The  sheriff,  or  the  execution  creditors,  may  apply  to 
the  Judge  in  Insolvency  under  section  125  of  the  Act  of  1875. 

If  the  execution  debtor,  as  owner  of  the  goods,  will  not 
proceed  against  the  assignee,  I do  not  see  how  the  sheriff 
or  execution  creditor  can  do  so. 

The  sheriff  cannot  seize.  He  must  be  liable  to  an  action 
at  the  suit  of  the  assignee,  or  to  have  the  goods  replevied 
from  him  at  the  assignee’s  instance  for  what  he  has  done. 

He  cannot  give  a notice  of  claim,  or  bring  an  action 
against  the  assignee,  and  so  have  an  interpleader,  or  carry 
on  a suit.  And  the  creditors  certainly  cannot  do  so. 
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In  T Yells  v.  Hews,  24  Gr.  131,  the  assignee  got  an  in- 
junction against  one  who  claimed  to  be  the  owner  of  the 
goods.  The  process  was  changed  into  a motion  for  decree 
The  Court  entertained  the  motion,  and  gave  the  assignee 
relief. 

In  Russell  v.  East  Anglian  R.  W.  Co.,  3 Mac.  & G.  104,. 
an  interpleader  claimed  by  the  sheriff  against  the  receiver, 
was  not  made  at  common  law.  And  the  Court  of  Chancery 
held  the  sheriff  could  not  levy  on  property  in  the  hands  of 
the  receiver.  The  execution  creditor’s  duty  is  to  apply  to 
Chancery  to  be  heard  pro  interesse  suo,  to  be  allowed  to 
levy,  and  the  Court  will  determine  whether  he  shall  be 
allowed  to  do  so  or  not. 

If  the  bailiff  of  a Division  Court  seized  goods  as  the 
property  of  A,  and  the  sheriff  had  an  execution  against 
the  goods  of  B,  and  the  sheriff  claimed  the  goods  which 
the  bailiff  had  as  those  of  A were  really  the  goods  of  B, 
he  could  not  take  them  from  the  bailiff.  B,  if  he  claimed 
the  goods  from  the  bailiff,  might  compel  the  bailiff  to 
interplead ; but  suppose  B would  not  act,  could  the  execu- 
tion creditor,  who  was  acting  by  the  sheriff,  or  the  sheriff 
do  so  by  virtue  of  the  rights  which  the  execution  against 
B conferred  upon  the  sheriff? 

The  sheriff  might  give  notice  to  the  bailiff  that  he 
claimed  the  goods  as  those  of  B,  and  the  bailiff  might  then 
interplead,  but  suppose  the  bailiff  would  not  do  so  ? 

It  would  be  absurd  that  the  sheriff  should  apply  to  the 
Division  Court  to  determine  whether  the  bailiff  should  or 
should  not  withdraw  from  possession.  The  Division  Court 
would  have  no  power  to  decide  such  a question.  Neither 
could  this  Court  decide  it. 

If  the  sheriff  had  the  goods  seized  in  Chancery  under  an 
execution  against  A,  and  he  got  a common  law  execution 
against  B,  and  the  goods  he  had  as  A’s  were  claimed  as  B’s, 
it  is  possible  Chancery  would  determine  the  rights  of  the 
parties.  Could  the  Court  of  common  law  do  so  ? I think 
not. 

If  the  assignee  apply  for  an  interpleader,  he  may  be 
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allowed  it.  But  he  does  not.  He  claims  the  goods  by  his 
prior  seizure  of  them,  and  can  I bar  his  claim  when  he  is 
in  possession  by  due  process  of  law  ? 

If  the  parties  consent  I will  try  the  question  or  grant 
an  interpleader.  If  they  do  not,  I should  not  aid  the 
sheriff,  who  has  violated  the  law  by  taking  goods  which 
are  in  the  custody  of  the  law. 

The  sheriff  may  perhaps  be  able  to  bring  his  case  within 
the  125th  section  of  the  Insolvent  Act  as  a matter  of  right 
of  property.  It  is  for  him  to  decide. 

As  at  present  advised,  and  without  the  necessary  time 
to  examine  it  more  carefully,  I must  discharge  the  summons, 
with  costs. 

I have  just  heard,  since  writing  the  above,  that  the 
assignee,  under  the  order  appealed  from,  has  delivered  an 
issue  in  the  interpleader,  and  has  served  notice  of  trial  in 
that  case.  I shall  not  interfere  with  the  case,  but  the 
sheriff  should  restore  the  goods  to  the  assignee  to  deal 
with  as  such  assignee.  I presume  the  Judge  of  the  County 
Court,  on  the  application  of  the  sheriff  or  the  execution 
creditors,  would  have  ordered  the  assignee  to  interplead. 
That  in  effect  is  the  present  state  of  things,  and  so  I do 
not  interfere. 

Summons  discharged.  Costs  to  be  costs  in  the  cause. 
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Regina  v.  Richard  Lake. 

•Conviction  under  37  Vic.  ch.  32,  0.  ,for  “ selling  liquor  without  a license ” where 
Temperance  Actis  in  force — Amendment  of  conviction — Constitutionality 

of  40  Vic.  ch.  18,  sec.  30,  0. 

The  Licensing  Acts  are  by  40  Vic.  ch.  18,  sec.  30,  0.,  in  full  force  and  effect 
in  all  municipalities  where  the  Temperance  Act  is  in  operation,  with  the 
exception  of  those  provisions  which  relate  to  granting  licenses  to  sell  by 
retail : Held,  therefore,  that  a conviction  for  selling  liquor  without  a 
license,  contrary  to  37  Vic.  ch.  32,  sec.  24,  0.,  in  a county  in  which  the 
Temperance  Act  is  in  force  is  valid  ; although  such  a conviction  would  be 
illegal  at  Common  Law. 

The  conviction  and  warrant  of  commitment  imposed  hard  labour,  in  addition 
to  the  imprisonment,  which  was  not  authorized  by  either  the  Temperance 
Act  or  37  Vic  , ch.  32  for  the  first  offence ; but  it  was  awarded  for  the 
first  offence  by  the  forms  in  the  schedule  of  40  Vic.  ch.  18,  although 
there  was  no  mention  of  it  in  any  part  of  that  statute,  and  sec.  36  of  that 
Act  enacts  that  the  forms  in  the  schedules  shall  be  sufficient  in  all  cases 
thereby  respectively  provided  for. 

Held,  that  the  imposition  of  hard  labour  was  not  warranted  by  its  mere 
insertion  in  the  schedules  ; but  that  the  conviction  and  warrant  could  be 
amended  by  striking  out  these  words  under  40  Vic.  ch.  18,  sec.  23,  0. 

It  was  objected  also  that  the  warrant  did  not  negative  the  exceptions  in  the 
section  of  the  Act  under  which  the  defendant  was  convicted ; but,  Held , 
that  this  also  might  be  amended. 

The  defendant  appealed  to  the  General  Sessions,  which  was  the  proper 
appeal  under  tbe  Temperance  Act:  Held , that  the  appeal  should  have 
been  to  the  Judge  of  the  County  Court  under  the  Licensing  Acts,  and  that 
his  appeal  therefore  formed  no  ground  for  discharge  from  imprisonment. 
Qucere,  whether  the  Legislature  of  Ontario  had  power  to  enact  that  an 
offence  against  the  Temperance  Act,  for  which  there  are  special  pro- 
ceedings and  punishments  provided  by  that  Act,  might  be  prosecuted  as 
an  offence  against  the  Licensing  Acts,  and  punished  under  them. 

See  note,  p.  237. 

[October  22,  1877. — Wilson , J.] 

Habeas  corpus  to  discharge  the  defendant  from  the  custody 
of  the  sheriff  of  the  county  of  Prince  Edward,  committed 
under  a conviction  and  warrant  for  selling  intoxicating  liquor 
contrary  to  section  24  of  the  Act  entitled,  “An  Act  to 
amend  and  consolidate  the  law  for  the  sale  of  fermented  and 
spirituous  liquors.” 

The  proceedings  were  brought  up  by  certiorari  under  the 
Act  of  1866.  The  information  was  made  on  the  6th  August, 
1877,  by  William  Burke  Blakely,  license  inspector.  It 
stated  that  the  informant  was  informed,  and  believed,  that 
the  defendant,  hotel  keeper  of  the  town  of  Picton,  on  the 
31st  July,  at  the  town  of  Picton,  on  the  premises  occupied  by 
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him  in  the  town  of  Picton,  did  sell  intoxicating  liquor  without 
the  license  therefor  by  law  required,  the  same  not  having 
been  sold  under  legal  process  or  for  distress,  or  by  an  assignee 
under  the  Insolvent  Act,  or  by  a chemist  or  druggist ; and 
that  the  defendant  did  not  sell  said  liquor  for  medicine  or 
sacramental  purposes,  nor  to  be  used  in  any  trade  art  or 
manufacture  ; and  that  the  defendant  was  not  by  law  author- 
ized to  sell  liquor  for  any  of  the  purposes  aforesaid.  A 
summons  was  thereupon  issued. 

The  defendant|appeared  before  William  Thomas  Yarwood 
and  Robert  Addison  Norman,  two  justices  of  the  peace  for 
the  said  county,  and  pleaded  not  guilty.  The  evidence  was 
as  follows : — 

Sheldon  Smith  said  :*He  did  not  know  the  defendant.  He 
knew  the  Cosmopolitan  Hotel  in  Picton.  He  was  at  it  on 
the  31st  July  last  in  company  with  W.  H.  Ruttan.  He  drank 
one  glass  of  strong  beer  there,  malt  liquor.  Harry  Ellis  served 
the  liquor  out  to  the  witness.  He  did  not  drink  the  liquor 
as  a medicine. 

William  H.  Ruttan  said : He  did  not  know  the  defen- 
dant. He  knew  the  Cosmopolitan  Hotel  in  Picton.  He  was 
at  the  hotel  on  the  31st  July  last,  and  drank  and  paid  for 
one  glass  of  beer,  known  as  malt  liquor.  A person  called 
Ellis  served  the  drink  to  him.  He  considered  he  was  the 
defendant’s  bar  keeper.  As  he  had  understood,  the  defen- 
dant was  proprietor  of  the  hotel.  During  the  last  six  months 
he  had  understood  the  defendant  to  be  proprietor  of  the  hotel. 
He  did  not  drink  the  beer  as  a medicine.  The  place  he  was 
in  on  that  day  was  the  place  formerly  kept  by  Mottashed,  and 
now  said  to  be  kept  by  the  defendant.  If  the  defendant 
kept  the  hotel,  the  witness  swore  he,  witness,  was  there  on 
the  day fcabove  stated.  He  would  not  swear  he  was  at  Mr. 
Lake’s  hotel  on  the  day  spoken  of. 

John  Lear  said:  The  wife  of  the  defendant  employed  him 
in  April  last  to  work  as  ostler  on  the  premises.  He  had 
worked  there  till  this  day.  The  place  where  the  defendant 
resides  is  called  the  Cosmopolitan  Hotel  in  Picton.'  Hi& 
family  resides  there  too.  The  |bartender  generally  paid 
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witness  under  directions  from  the  defendant’s  wife.  The 
defendant  told  witness  if  he  wanted  hay  or  oats  to  inform  the 
bartender  of  the  fact.  Witness  would  not  swear  that  the 
defendant  was  owner,  or  tenant,  or  agent  in  occupancy,  but 
he  said  the  defendant  lived  there. 

It  was  admitted  by  the  complainant  that  the  Temperance 
Act  of  1864  was  in  force  in  the  county  of  Prince  Edward.. 

The  defendant  by  his  attorney  insisted  that  the  prosecution 
should  be  under  that  Act,  and  not  under  the  License  Act, 
and  that  the  Legislature  of  Ontario  had  no  power  to  permit 
a prosecution  to  be  carried  on  under  the  License  Act  when 
the  Temperance  Act  was  in  force. 

The  prosecutor  contended  that  he  was  at  liberty  to  prosecute 
under  the  License  Act  by  the  authority  of  the  Act  of  the 
Ontario  Legislature, although  the  Temperance  Act  was  in  force. 

The  conviction  was  on  the  10th  August  by  the  two 
justices  aforesaid.  The  defendant  was  convicted  for  that  he 
‘‘on  the  31st  July,  1877,  at  the  town  of  Picton,  in  the 
premises  occupied  by  him,  did  sell  intoxicating  liquor,  to  wit, 
one  glass  of  strong  beer,  being  malt  liquor,  without  the  license 
therefor  by  law  required,  and  being  a violation  of  the  24th 
section  of  the  Act  entitled,  4 An  Act  to  amend  and  consolidate 
the  law  for  the  sale  of  fermented  and  spirituous  liquors,’  (see 
Ontario  Statute,  37  Vic.  ch.  32,)  and  that  the  said  liquor  was 
not  sold  by  him  for  medicinal  or  sacramental  purposes,  nor 
under  any  legal  process,  nor  by  an  assignee  under  the  Insol- 
vent Act,  nor  by  a chemist  or  druggist,  nor  to  be  used  in  any 
trade  art  or  manufacture,  and  the  liquor  so  sold  by  him  was 
not  used  for  any  purpose  therein  specified.  And  we  adjudge 
the  said  Richard  Lake  for  his  said  offence  to  forfeit  and  pay 
the  sum  of  $20  penalty,  to  be  paid  and  applied  according  to 
law,  and  also  to  the  said  informant,  license  inspector  for  the 
license  district  of  the  county  of  Prince  Edward,  the  sum  of 
$9  for  his  costs  in  this  behalf.  And  if  the  several  sums  be  not 
forthwith  paid,  then  we  order  the  said  sums  to  be  levied  by 
distress  and  sale  of  the  goods  and  chattels  of  the  said  Richard 
Lake,  and  in  default, of  sufficient  distress  in  that  behalf,  we 
adjudge  him  to  be  imprisoned  in  the  common  gaol  for  the 
28 — YOL.  VII  P.R. 
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said  county,  there  to  be  kept  at  hard  labour  for  the  space  of 
fifteen  days,  unless  the  said  sums,  and  the  costs,  and  charges 
of  conveying  him  to  the  common  gaol  shall  be  sooner  paid.” 

A distress  warrant  against  the  goods  and  chattels  of  the 
■defendant  was  issued  by  the  two  justices  on  the  20th  August, 
and  returned  no  goods  ; and  on  the  10th  October  a warrant 
for  the  commitment  of  the  defendant  to  gaol  for  fifteen  days 
at  hard  labour  was  issued  by  the  two  justices,  upon  which 
warrant  the  defendant  was  taken  and  committed  to  gaol. 

Neither  warrant  contained  the  exceptions  that  the  liquor 
was  not  sold  for  medicinal  purposes,  &c. 

The  affidavit  made  by  the  defendant  upon  this  application, 
among  other  things,  stated  that  at  the  time  of  the  alleged 
offence  he  was  not  the  proprietor  of  the  hotel,  and  he  had  not 
been  so  since,  nor  had  he  charge  of  the  house  : that  he  was 
not  guilty  of  the  offence  : that  within  four  days  after  the 
conviction  he  caused  a notice  of  appeal  to  be  served,  appealing 
against  the  conviction,  and  at  the  same  time  he  entered 
into  the  proper  recognizance  with  sureties  duly  to  prosecute 
the  same  to  the  next  Court  of  General  Sessions  : that  the  time 
for  the  trial  of  the  appeal  had  not  arrived:  that  he  did  not  sell 
the  liquor  in  the  conviction  mentioned,  nor  was  it  sold  by  his 
authority  or  direction,  or  with  his  consent  or  knowledge;  and 
Henry  Ellis  was  not  then  in  the  defendant’s  employ,  nor  had 
he  been  since,  nor  was  he  the  defendant’s  agent;  and  that 
since  March  last  his  mother  had  been  the  lessee  and  pro- 
prietress of  the  Cosmopolitan  Hotel,  and  the  occupant  thereof, 
and  had  conducted  the  business  connected  therewith. 

John  A.  Wright  made  an  affidavit  of  the  service  of 
notice  of  appeal  on  Mr.  Yarwood,  and  of  the  recognizance 
being  duly  entered  into  and  filed  with  the  clerk  of  the  peace 
for  the  county. 

Mr.  Burdett  moved  (19th  October)  for  the  discharge  of 
the  defendant,  on  the  following  grounds  : — 

1.  That  he  is  not  guilty. 

2.  That  an  appeal  is  pending  against  the  conviction  to  the 
General  Sessions. 

8.  That  the  defendant  had  sufficient  goods  whereof  the 
fine  and  costs  could  be  made. 
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4.  The  conviction  is  under  the  License  Act,  when  it  should 
'have  been  under  the  Temperance  Act  of  1864. 

5.  The  conviction  and  warrant  of  commitment  impose  hard 
labour  on  the  defendant,  which  is  contrary  to  law. 

6.  The  warrant  of  commitment  does  not  negative  the 
exceptions  under  the  section  of  the  Act  under  which  he 
was  convicted. 

7.  The  conviction  is  under  the  87  Yic.  ch.  82,  sec.  85, 
0.,  and  it  cannot  be  supported  under  any  other  Act. 

8.  The  Legislature  of  Ontario  had  no  power  to  pass  any 
Acts  to  interfere  with  the  Temperance  Act  of  1861,  and  it 
has  not  passed  any  Act  which  does  interfere  with  the  pro- 
cedure under  that  Act,  and  that  Act  is  the  one  which  governs 
as  to  procedure. 

9.  The  conviction  and  warrant  are  not  authorized  by  law 
and  the  evidence. 

J.  G.  Scott , Q.  C.,  shewed  cause.  The  conviction  cannot 
be  sustained  under  the  Temperance  Act  of  1861,  and 
it  cannot  be  maintained  under  the  License  Act,  37  Yic.  ch. 
32,  because  the  penalty  of  imprisonment  had  hard  labour 
attached  to  it,  and  it  is  not  imposed  for  the  first  offence, 
which  this  is,  by  either  of  these  acts,  unless  the  conviction 
and  warrant  as  to  theimpositionof  hard  labour  can  be  amended 
by  striking  that  part  of  the  punishment  or  penalty  out  of 
them  under  40  Yic.  ch.  18,  sec.  23,  and  under  that  enact- 
ment the  amendment  can  be  made.  If  the  amendment  can  be 
made,  then  although  the  Temperance  Act  of  1864  was  in 
force  in  the  county  of  Prince  Edward,  and  although  this 
prosecution  might  properly  have  been  commenced  and  car- 
ried on  under  that  Act,  it  might,  nevertheless,  be  proceeded 
with  under  the  License  Act,  37  Yic.  ch.  32,  as  it  purports 
to  have  been  : Graham  v.  McArthur , 25  U.  C.  R.  478; 
40  Yic.  ch.  18,  sec.  30,  0.  The  section  30  just  referred  to, 
which,  in  effect  enacts  that  a sale  of  spirituous  liquor  without 
license  shall  be  an  offence  against  the  24th  and  25th  sections 
of  the  37  Yic.  ch.  32,  in  places  where  the  Temperance  Act 
is  in  force  is  said  to  be  unconstitutional,  but  it  is  not  so. 
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It  is  not  a provision  affecting  criminal  law  ; it  is  a mere  local 
matter,  and  within  the  provincial  jurisdiction  by  the  Con- 
federation Act,  sec.  92,  sub-sec.  8.  Re  Slavin  and  The 
Corporation  of  the  Village  of  Orillia , 36  U.  C.  R.  159  p 
Regina  v.  Taylor  36  U.  C.  R.  183. 

Burdett , contra.  The  conviction  under  37  Vic.  ch,  32,. 
sec.  24,  0.,  cannot  be  maintained,  because  that  applies  only 
to  sales  made  without  license  ; that  is,  it  applies  to  those 
places  in  which  it  is  permitted  to  sell  such  liquor  by  retail 
under  a license  to  that  effect,  but  it  does  not  apply  where 
the  Temperance  Act  of  1864  is  in  force,  and  there  is  no 
license  to  be  granted,  and  when  that  Act  contains  full  pro- 
vision for  the  violation  of  its  enactments.  It  appears  here 
that  the  defendant  was  arrested  and  imprisoned  while  an 
appeal  was  pending  from  the  conviction  to  the  General 
Sessions  under  the  Temperance  Act  of  1864,  sec.  36.  The 
other  side  contends  the  proceedings  in  appeal  are  irre- 
gular, for  that  the  appeal  should  have  been  to  the  Judge  of 
the  County  Court  in  Chambers  : 40  Vic.  ch.  18,  sec.  21,  sub- 
sec. 4,  0.  That  might  be  so,  if  this  were  not  in  fact  a case 
under  the  Temperance  Act;  and  it  must  be  under  the 
Temperance  Act,  or  under  the  32  & 33  Vic.  ch.  31, 
sec.  65  D,  and  33  Vic.  ch.  27,  sec.  1,  D,  for  the  Ontario 
Legislature  had  no  power  to  take  away  the  appeal  by  the 
32  Vic.  ch.  32,  sec.  25,  or  by  the  later  Acts.  That  is  an 
interference  with  criminal  law,  which  is  exclusively  within 
the  Dominion  jurisdiction.  Nor  can  the  Ontario  Legislature 
enact  that  a violation  of  the  Temperance  Act  may  be  treated 
as  a selling  of  spirituous  liquors  without  a license  under  the 
37  Vic.  ch.  32,  secs.  24  and  25.  The  defendant  is  entitled 
to  know  under  which  Act  he  is  prosecuted,  so  as  to  be  able 
to  defend  himself  against  a subsequent  prosecution.  The 
exceptions  which  are  contained  in  the  information  and  con- 
viction are  omitted  from  the  warrant  of  imprisonment : 37 
Vic.  ch.  32,  sec.  24  ; Regina  v.  Breen , 36  U.  C.  R.  84  ; 
Regina  v.  White , 21  C.  P.  354.  The  imposition  of  hard 
labour,  it  is  admitted,  is  not  warranted  by  any  statute  in 
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“this  case,  hut  it  is  said  that  it  can  be  amended  by  striking  that 
out ; but  such  an  amendment  cannot  be  made,  and  besides 
the  defendant  has  suffered  hard  labour  during  the  time  he 
rhas  been  already  in  confinement : Regina  v.  Smith,  35  U.  C* 
R.  518  ; Regina  v.  Yeomans , 6 P.  R.  66  ; Regina  v. 
Levecque , 30  U.  C.  R,  509  ; Regina  v.  Denham , 35  U.  C. 
R.  503  ; In  re  Livingstone , 6 P.  R.  IT  ; Regina  v. 
Atkinson , 17  C.  P.  302  ; Re  McKinnon , 2 (J.  C.  L. 
J.  N.  S.  324,  327;  Re  McCall,  2 U.  C.  L.  J.  N.  S.  16. 
The  information  was  before  a Magistrate,  although  the  later 
proceedings  were  before  two  Justices,  and  such  information 
is,  therefore,  defective  ; 37  Vic.  ch.  32,  sec.  44,  0.  The 
evidence  does  not  shew  the  defendant  was  occupant,  pro- 
prietor, or  agent  of  any  one  for  the  house  : Regina  v. 
Parlee , 23  C.  P.  359. 

Wilson,  J. — The  proceedings  shew  plainly,  as  Mr.  Scott 
admitted  on  the  argument,  that  the  conviction  could  not  be 
sustained  under  the  Temperance  Act  of  1864. 

The  complaint  is,  that  the  defendant  sold  intoxicating 
liquor  without  a license,  and, not  as  in  the  form  in  the  Tem- 
'perance  Act,  schedule  C,  that  he  did  so  “ contrary  to  the 
Temperance  Act  of  1864.” 

The  conviction  expressly  alleges  that  the  offence  was 
committed  against  the  37  Vic.  ch.  32,  sec.  24,  O.,  and  the 
imprisonment  awarded  in  case  of  non-payment  of  the  fine  is 
fifteen  days,  while  by  the  Temperance  Act,  sec.  32,  it  should 
have  been  for  a time  “not  less  than  one  nor  more  than  three 
months,”  and  it  imposes  hard  labour  with  the  imprisonment, 
while  section  32  does  not  authorize  it. 

The  case  cannot  be  considered  as  having  been  brought  or 
prosecuted  under  that  Act,  although  the  Act  was  in  force  at 
the  time  of  the  alleged  committing  of  the  offence,  and  for  some 
time  before,  in  the  county  of  Prince  Edward,  and  although  the 
■offence  was  committed  in  violation  of  that  Act,  and  there  are 
special  penalties  and  punishments  provided  for  its  infraction. 
The  prosecution  was  in  fact  begun,  and  carried  on  under 
-the  37  Vic.  ch.  32,  and  was  so  intended  ; and  the  principal 
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objections  which  are  taken  to  the  proceedings  so  taken  under 
that  Act  are  : 1.  That  the  offence  was  not  in  fact  one  com- 
mitted against  that  Act,  because  that  is  a statute  for  the 
authorization  of  the  sale  of  intoxicating  liquors  by  retail,  andt 
for  the  punishment  of  those  who  sell  without  such  a license, 
whereas  there  is  no  such  licensing  system  in  force  under 
that  statute  in  the  county  of  Prince  Edward,  and  the  defen- 
dant could  not  therefore  violate  that  Act ; but,  on  the  con- 
trary, there  is  a prohibition  of  all  sale  of  such  liquors  by 
retail  in  the  county,  excepting  for  medicinal  purposes,  fee.*, 
and  for  which  no  license  is  required  ; and  the  defendant 
should  therefore  have  been  proceeded  against  for  selling 
intoxicating  liquors  contrary  to  the  Temperance  Act  of  1864,. 
and  not  for  selling  without  a license,  as  in  such  a case 
there  could  be  no  license.  And  2.  That  under  the  37  Vic. 
ch.  32,  0.,  for  the  first  offence,  which  this  is,  there  can  be  no 
hard  labour  imposed  accompanying  the  imprisonment. 

If  these  are,  or  if  either  of  them  is  a valid  and  incur- 
able objection,  the  defendant  must  be  discharged  from 
custody. 

But  it  was  answered,  as  to  the  first  of  these  objections, 
that  although  the  Temperance  Act  is  in  force,  where  a sale^ 
contrary  to  it  of  intoxicating  liquors  has  been  made  the 
offence  may  be  prosecuted  as  a sale  made  without  a license 
to  sell,  and  the  proceedings  may  be  carried  on  under  the 
Licensing  Acts,  and  need  not  be  taken  under  the  Temper- 
ance Act ; and  McArthur  v.  Graham,  25  U.  C.  P.  478,  was 
referred  to  for  that  purpose.  And  it  was  further  insisted  that 
now  by  the  40  Vic.  ch.  18,  sec.  30,  0.,  it  is  expressly  declared 
that  the  sale  of  liquor  without  license  in  any  municipality 
where  the  Temperance  Act  is  in  force  shall  be  a contraven- 
tion of  section  24  of  the  37  Vic.  ch.  32,  and  that  the  several 
provisions  of  the  said  recited  Acts,  and  of  the  40  Vic.  ch. 
18,  shall  have  full  force  and  effect  in  such  municipality,, 
except  in  so  far  as  such  provisions  relate  to  granting  licenses 
for  the  sale  of  liquor  by  retail.  And  by  sub-section  2 of' 
the  same  Act  it  is  now  provided  that  there  shall  be  a whole- 
sale license  required  in  such  a municipality  for  the  sale  of 
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liquor  in  the  quantities  which  are  allowed  by  the  Temperance 
Act. 

And  to  the  second  objection  it  was  said  that  the  40  Vic. 
ch.  18,  schedule  C,  allowed  the  hard  labour  to  be  superadded 
to  the  imprisonment,  but  if  it  did  not,  the  conviction  and 
warrant  could,  by  section  23  and  its  sub-section,  be  amended 
by  me  if  necessary,  but  the  same  was  not  to  be  quashed. 

The  question  is,  whether  the  answers  so  made  to  the  objec- 
tions, which  objections  ar e prima  facie  fatal  to  the  validity 
of  the  proceedings,  are  sufficient  to  prevent  the  discharge  of 
the  defendant. 

The  first  objection  is  not  removed  by  McArthur  v.  Graham , 
25  U.  C.  R.  478-482.  In  that  case  the  Temperance  Act  of 
1864  was  in  force  in  the  township  of  Lobo,  and  the  warrant  of 
commitment  stated  the  selling  of  liquor  complained  of  to  have 
beoncontrary  to  the  28  Vic.  ch.  22, the  then  Licensing  Act.  The 
Chief  Justice  spoke  as  follows  : “ The  important  question  is, 
whether  selling  spirituous  liquor  by  the  plaintiff  without 
license  of  which  offence  the  plaintiff  was  convicted,  was,  upon 
the  facts  proved, an  offence  against  the  28  Vic.  ch,  22,  or  against 
the  Temperance  Act  of  1861.  If  the  former,  the  defendant 
had  jurisdiction  sitting  alone,  though  he  had  no  power  to 
commit  to  hard  labour;  if  the  latter,  he  had  no  authority  as 
a single  justice  to  convict;  and  we  think  the  latter  the  right 
conclusion.” 

The  Chief  Justice,  in  putting  the  question  in  that  form, 
appears  to  have  assumed  that  a conviction  for  selling  without 
license  rightly  described  the  offence  of  selling  where  the 
Temperance  Act  was  in  force,  and  he  then  decides  that  it  is 
not  optional  with  the  prosecutor  in  such  a case  to  elect  whether 
he  will  proceed  under  the  one  Act  or  the  other:  that  in  that 
case  he  was  compelled  to  proceed  under  the  Temperance  Act, 
because  that  was  the  only  statute  which  was  then  in  force  in 
that  locality,  and  while  it  was  in  force  the  Licensing  Act  was 
suspended. 

It  is  not  a decision  that  the  offence  in  such  a case  may  be 
and  is  properly  described  as  the  selling  without  license.  It 
assumes  throughout  that  it  is  such  an  act,  and  that  it  is  so 
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rightly  described  ; and  it  is  strange  that  it  is  assumed  to  be 
so,  although  the  conviction  describes  the  offence  to  have  been 
committed  “contrary  to  the  28  Vie.  ch.  22/’  the  Licensing  Act. 

A selling  in  such  a case  without  license  refers  to  a wholly 
different  condition  of  things  where  and  when  the  Temperance 
Act  is  in  force,  than  the  selling  at  such  a time  and  place 
where  the  prohibition  to  sell  by  retail  is  absolute,  and  there 
is  and  can  be  no  such  license  to  sell  by  retail  at  all ; and  at 
that  time  there  was  no  license  to  sell  either  wholesale  or  by 
retail.  That  is  for  the  first  time  provided  for  by  the  40  Yic. 
ch.  18,  as  to  sales  by  wholesale. 

It  appears  to  me  that  selling  without  a license  means 
necessarily  that  there  may  be  a sale  in  that  locality  at  that 
time  with  a license,  and  that  the  party  charged  is  infringing 
the  special  provisions  which  require  there  shall  be  a license 
to  authorize  the  sale.  It  cannot  mean  that  the  sale  was 
wholly  prohibited,  and  that  a license  to  sell  would  have 
been  and  was  of  no  avail,  and  it  is  not  as  if  the  words  with- 
out a license  were  mere  surplusage  and  of  no  meaning,  for 
they  most  appropriately  describe  an  offence  relating  to 
offences  against  the  License  Acts.  Such  language  not  only 
doesnot  describe  such  an  offence  accurately,  it  mis-describes  it. 

In  Regina  v.  Hoggard , 30  U.  C.  R.  157,  the  Chief  Justice 
said:  “Is  the  offence  of  which  the  defendant  is  convicted 
for  selling  without  a license,  or  having  a license  is  he  con- 
victed for  selling  the  liquor  during  the  hours  within  which  it 
is  forbidden  by  law  to  be  sold  ? In  either  case  he  would  be 
selling  contrary  to  law.  The  authorities  seem  clear  that  the 
charge  must  be  certain,  and  so  stated  that  if  prosecuted  again 
for  the  same  offence  he  may  plead  the  former  conviction. 
* * There  being  so  much  uncertainty  about  the  matter, 

nothing  being  said,  either  in  the  complaint,  evidence,  or 
conviction,  whether  the  defendant  had  a license  or  not,  we 
think  the  second  conviction  cannot  be  sustained  either.” 

In  the  case  of  In  re  Baker , 2 H.  & N.  219,  p.  244,  Martin, 
B.,  said : “ It  is  a matter  of  right  that  a person  should  know 
under  what  Act  of  Parliament  he  is  convicted,  and  if  the 
■Justice  meant  to  convict  under  the  6 Geo.  III.  ch.  25,  he 
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should  say  so,  in  order  that  the  party  may  have  the  oppor- 
tunity of  appealing.  If  the  justice  does  not,  the  conviction 
is  bad,  for  the  party  is  deprived  of  a right  which  he  has 
under  the  one  Act,  but  not  under  the  other.  I cannot  think 
it  a proper  mode  of  carrying  the  law  into  effect  to  shift  back 
from  one  Act  of  Parliament  to  another,  and  say  that  if  the 
conviction  is  not  good  under  this  Act,  it  is  under  that.” 

And  in  McArthur  v.  G-raliam,  25  U.  C.  R.  478-483* 
the  Chief  Justice  said:  “ The  minimum  of  penalty,  and  both 
maximum  and  minimum  of  imprisonment,  differ  in  the  two 
Acts.”  So  that  such  a difference,  independently  of  the  fact 
that  the  conviction  expressly  stated  that  the  party  was 
charged  for  violating  the  License  Act,  was  a sufficient 
reason  for  not  assuming  that  the  offence  in  that  case  was 
rightly  described  as  an  infringement  of  the  Temperance  Act. 

The  rule  of  pleading,  as  stated  in  Arch.  Criminal  Pleading, 
18th  ed.,  p.  54,  is  that  an  indictment  for  an  offence  against  a 
statute  must,  with  certainty  and  precision,  charge  the  defen- 
dant to  have  committed  or  omitted  the  acts  under  the  circum- 
stances and  with  the  intent  mentioned  in  the  statute ; and  if 
any  one  of  those  ingredients  in  the  offence  be  omitted,  the 
defendant  may  demur,  move  in  arrest  of  judgment,  or  bring 
a writ  of  error. 

Here  the  offence  the  defendant  committed  was  that  he 
sold  intoxicating  liquor  by  retail  in  a place  where  such  a 
sale  was  totally  prohibited,  excepting  for  medicinal  purposes, 
&c.,  which  are  duly  excepted  in  the  conviction,  and  where 
a license  could  not  be  granted  to  any  one  to  sell  by  retail ; 
and  the  conviction  does  not  shew  the  offence  was  committed 
in  a locality  where  the  sale  of  liquor  by  retail  was  prohibited, 
nor  does  it  describe  it  as  having  been  committed  “ contrary 
to  the  Temperance  Act  of  1864,”  which  the  form  of  the  Act 
schedule  E,  read  in  connection  with  the  form  of  complaint  in 
schedule  C requires  should  be  done  ; but  it  describes  an 
offence  of  a particular  description  selling  by  retail  without 
license,  which  is  expressly  covered  and  governed  by  a 
different  Act  and  for  a different  state  of  things  than  that 
which  applied  here  ; and  in  addition  to  that  the  conviction 
29 — VOL.  VII  P.R. 


226 


COMMON  LAW  CHAMBERS. 


expressly  declares  that  the  offence  was  committed  under 
such  different  Act  and  under  such  different  circumstances 
than  the  Act,  which  alone  can  warrant  such  a conviction.. 

I am  of  opinion  that  the  conviction  cannot  be  supported 
at  the  common  law,  and  it  is  not  supported  by  the  decision 
in  McArthur  v.  Grraham,  25  U.  C.  R.  478.  Can  it  then  be 
supported  under  the  40  Yic.  ch.  18,  sec.  80  ? “ The  sale  of 

liquor  without  a license  in  any  municipality  where  4 The 
Temperance  Act  of  1864  ’ is  in  force,  shall,  nevertheless,  be 
a contravention  of  sections  twenty-four  and  twenty-five  of  the 
same  Act,  87  Yic.  ch.  32,  0.;  and  the  several  provisions  of  the 
said  recited  acts,  and  of  this  Act  shall  have  full  force  and 
effect  in  any  such  municipality,  except  in  so  far  as  such 
provisions  relate  to  granting  licenses  for  the  sale  of  liquor 
by  retail.”  Sub-section  2 requires  a wholesale  license  to  be 
obtained  to  “ make  lawful  any  sale  of  liquor  in  the  quantities 
allowed  under  the  provisions  of  ‘ The  Temperance  Act  of 
1864.’  ” 

A wholesale  license  by  the  40  Yic.  ch.  18  is  now  required  to 
be  taken  out  in  municipalities  where  the  Temperance  Act  is 
in  force.  And  there  is  now  such  an  act  as  selling  liquor 
without  license  contrary  to  the  Temperance  Act. 

The  sale  of  liquor  without  license  in  any  municipality 
where  the  Temperance  Act  of  1864  is  in  force  under  sec. 
30,  just  mentioned,  does  most  plainly  apply  to  wholesale 
licenses  provided  for  now  by  sub-sec.  2 just  mentioned  ; and 
as  there  was  no  license  before  the  last  mentioned  Act 
required  for  sales  by  wholesale  under  the  Temperance  Act, 
andas  they  werenot  prohibitedoraffected  by  it,  there  isnothing 
in  that  Act  as  to  selling  by  wholesale  opposed  to  the  enact- 
ments of  the  licensing  statutes  ; and  selling  by  ivholesale 
without  license  may  plainly,  and  without  any  repugnancy,  be 
offences  against  secs.  24  and  25  of  the  37  Yic.  ch.  32,  as 
referred  to  in  the  40  Yic.  ch.  18,  sec.  30,  above  mentioned, 
if  made  without  license,  even  in  places  where  the  Temperance 
Act  is  in  force. 

Does  sec.  30  of  the  Act  of  1877  apply  to  selling  by  retail 
— that  is,  to  acts  which  are  prohibited  by  the  Temperance 
Act,  in  places  where  it  is  in  force  ? 
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Section  30  not  only  declares  that  the  sale  of  liquor  without 
license  in  any  place  where  the  Temperance  Act  is  in  force- 
shall  be  a contravention  of  37  Yic.  ch.  32,  secs  24  and  25, 
but  it  declares  that  the  several  provisions  of  the  said  recited 
Acts  (37  Yic.  ch.  32,  and  39  Yic.  ch.  26 — the  licensing 
Acts)  and  of  this  Act,  shall  have  full  force  and  effect  in 
every  such  municipality,  except  in  so  far  as  such  provisions 
relate  to  granting  licenses  for  the  sale  of  liquor  by  retail.” 

It  cannot,  therefore,  be  denied  that  the  licensing  Acts 
are  now  by  this  last  statute  in  full  force  and  effect  in  any 
municipality  where  the  Temperance  Act  is  in  force,  excepting 
those  provisions  of  the  licensing  Acts  which  relate  to  the 
granting  of  licenses  to  sell  by  retail.  The  licensing  Acts  are 
not  now,  as  heretofore,  suspended  in  municipalities  wdiere 
the  Temperance  Act  is  in  force.  They  are  in  force  in  such 
places  equally  and  co-operatively  with  the  Temperance  Act 
itself,  not  only  as  regards  sales  by  wholesale,  but  in  all 
respects,  except  in  so  far  as  such  provisions  relate  to  grant- 
ing licenses  for  the  sale  of  liquor  by  retail. 

The  effect  of  that,  it  is  said,  is  to  subject  a party  offending 
against  the  Temperance  Act,  and  who  is  liable  to  the 
penalties  under  it,  to  be  prosecuted  as  for  an  offence  under 
the  licensing  Acts,  and  to  be  punished  under  them — that  is, 
a person  who  sells  by  retail  in  a municipality  where  there 
are  no  licenses  so  to  sell  maybe  proceeded  against  as  for 
selling  without  a license  contrary  to  the  licensing  Acts. 
That  general  mode  of  legislation  may  create  some  confusion 
where  the  penalties  or  mode  of  proceeding  and  time  of  pro- 
secution may  be  different ; and  it  may  also  require  consider- 
ation, whether  it  is  not  an  interference  with  “ Criminal 
Law  including  the  procedure  in  criminal  matters,”  which  is 
solely  vested  in  the  Dominion  Parliament.  It  is  subjecting 
a person  who  is  punishable  for  an  offence  which  is  specially 
provided  by  statute  for  that  particular  offence  to  a punishment 
under  a different  statute,  for  a different  offence  than  that  of 
which  he  is  guilty.  It  is  just  the  same  as  if  it  were  declared 
that  all  the  provisions  of  the  Yagrant  Act  should  have  full 
force  and  effect  in  municipalities  in  which  the  Temperance 
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Act  is  in  force;  and  as  if  proceedings  were  authorized  to  be 
taken  against  those  persons  who  had  violated  the  Temperance 
Act  under  the  Vagrant’s  Act, and  to  punish  them  as  vagrants, 
without  regard  to  the  special  procedure  and  punishment 
provided  by  the  Temperance  Act,  which  alone  they  had 
violated.  There  is  also  some  confusion  created  by  giving 
the  election  to  the  prosecutor  to  carry  on  his  proceedings 
for  a violation  of  the  one  Act  under  either  of  these  other 
Acts. 

The  penalty  under  the  Temperance  Act  in  this  case  is  a 
fine  of  not  less  than  $20,  nor  more  than  $50.  Sec.  13. 

The  prosecution  is  to  be  commenced  within  three  months. 
Sec.  15. 

The  depositions  are  to  be  reduced  to  writing, if  the  Justices 
or  if  either  party  required  it.  Sec.  23. 

The  witnesses  are  bound  to  answer  even  criminating 
questions.  Sec.  28. 

The  Justices  may  make  special  enquiries  of  the  defendant 
as  to  his  goods  and  chattels  before  issuing  a distress  warrant. 
If  the  defendant  shews  there  is  no  property  available  for 
seizure,  or  if  he  refuse  to  answer,  or  answers  not  to  the 
satisfaction  of  the  justices,  he  may  be  imprisoned  for  not 
less  than  one  month  nor  more  than  three  months,  but  he 
may  be  discharged  on  paying  the  fine  and  costs.  Sec.  30. 

If  the  defendant  is  not  present  at  the  time  of  giving 
judgment,  and  it  appears  to  the  justices  by  affidavit  that  a 
distress  warrant  would  be  likely  to  fail  in  realizing  the 
penalty  or  costs,  the  justices  may  forthwith  issue  their 
warrant  and  imprison  the  party  for  not  less  than  one  nor 
more  than  three  months,  but  he  may  at  any  time  be  dis- 
charged upon  paying  the  amount  and  all  costs  : Sec.  31. 

If  the  justices  do  not  interrogate,  the  defendant  being 
present,  or  if  he  be  interrogated,  and  he  shews  he  has  a 
sufficiency  of  goods,  or  if  in  his  absence  it  is  not  shewn  that 
the  issue  of  a distress  warrant  would  be  likely  to  fail  of 
i realizing  the  amount,  then  the  justices,  in  default  of  immediate 
payment,  may  issue  their  distress  warrant,  and  in  default  of 
goods,  or  a sufficiency  of  goods  to  satisfy  the  amount,  they 
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may  issue  their  warrant  to  imprison  the  defendant  for  not 
less  than  one  nor  more  than  three  months,  but  the  defendant 
may  at  any  time  be  discharged  on  paying  the  amount,  and 
all  costs  : Sec.  32. 

There  is  a special  application  of  the  penalties : Sec.  34. 

There  is  an  appeal  when  the  conviction  is  by  two  justices,, 
and  the  conviction,  &c.,  may  be  removed  by  certiorari:  Sec. 
36. 

By  the  37  Vic.  ch.  32,  the  penalty  for  the  first  offence  is 
not  less  than  $20  nor  more  than  $50  : Sec.  35. 

The  penalties  are  to  be  applied  differently  from  the  manner 
provided  by  the  Temperance  Act : Sec.  43  ; 39  Vic.  ch.  26, . 
secs.  18,  19. 

By  40  Vic.  ch.  18,  sec.  20,  sub-sec.  2,  the  evidence  in  all 
cases  shall  be  reduced  to  writing,  and  read  to  the  witnesses 
and  signed  by  them. 

The  complaint  must  be  made  within  thirty  days  after  the 
commission  of  the  offence  : Sec.  21. 

There  is  no  appeal  to  the  Sessions,  nor  to  any  Court  except 
to  the  Judge  of  the  County  Court : Sec.  21,  sub-secs.  3,  4. 

Hard  labour  is  not  imposed  by  the  Temperance  Act,  nor 
by  the  37  Vic.  ch.  32,  but  schedules  E and  C of  40  Vic.  ch. 
18,  impose  it  in  such  a case  as  this,  if  that  imposition  by 
schedule  b&  sufficient. 

If  there  is  no  unconstitutionally  in  this  case,  there  are 
two  sets  of  statutes  in  operation  at  this  time  in  the  county 
of  Prince  Edward  which  are  very  much  opposed  to  each 
other,  under  either  of  which  the  defendant  may  be  convicted. 
That  is  just  what  is  contended  on  the  part  of  the  prosecution 
has  been  done,  and,  as  it  is  said,  rightly  done. 

The  conviction,  it  is  said,  is  founded  upon  the  37  Vic.  ch. 
32,  sec.  24.  If  so,  as  that  Act  does  not  provide  for  any 
imprisonment  for  the  first  offence  under  the  35th  section, 
which  relates  by  amendment  to  the  24th  section,  the  Act  of 
1869,  ch.  31,  sec.  62,  will  apply,  and  by  it  the  imprisonment 
is  not  to  exceed  three  months,  but  there  is  no  authority  there 
for  the  hard  labour  which  has  been  imposed  upon  the  defen- 
dant. Assuming  for  the  present  that  the  conviction  is  rightly 
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made  under  the  87  Vic.  ch.  82,  which  does  not  authorize 
hard  labour,  is  the  imposition  of  it  warranted  by  the  40 
Vic.  ch.  18,  schedules  E and  C ? For  that  is  the  only  place 
where  hard  labour  is  mentioned. 

Section  86  enacts  that  the  forms  in  the  schedules  shall  be 
sufficient  in  the  cases  thereby  respectively  provided  for ; and 
schedule  C is  headed  as  follows  : “Warrant  of  commitment 
for  first  offence  where  a penalty  is  imposed.”  It  recites  the 
conviction,  and  that  the  justices  imposed  a penalty,  and 
-awarded  imprisonment  with  hard  labour  for  such  a time, 
and  then  it  commands  that  the  party  be  imprisoned 
accordingly. 

The  form  is  also  made  to  apply  to  a case  where  a warrant 
has  issued  against  goods,  which  has  not  been  satisfied,  and 
then  the  order  is  made  for  imprisonment  with  hard  labour. 

Schedule  E,  which  is  headed,  “Form  of  conviction  for 
first  offence.”  That,  after  reciting  the  adjudication  of  guilt 
and  the  imposition  of  the  penalty,  and  the  issuing  and  return 
of  a distress  warrant  not  satisfied,  proceeds  to  award  that 
the  party  be  imprisoned  for  the  time  named  with  hard  labour. 

I think  it  is  impossible  to  hold  that  the  section  of  the  Act, 
declaring  that  the  forms  in  the  schedules  shall  be  sufficient 
in  the  cases  thereby  respectively  provided  for,  can  be  con- 
sidered as  equivalent  to  an  express  legislative  enactment 
that  an  offence  which  has  not  been  made  liable  to  be  punished 
with  hard  labour  superadded  to  imprisonment,  shall  be  read 
as  if  the  Legislature  had  imposed  hard  labour,  because  the 
form  given  in  the  schedule  states  the  conviction  to  be  that 
the  imprisonment  is  with  hard  labour. 

It  is  said  in  Bore  v.  Gray,  2 T.  R.  358,  365,  per  Ash- 
hurst,  J.,  “ For  the  bare  recital  in  a statute  is  not  sufficient 
to  repeal  the  positive  provisions  of  a former  statute,  without 
a clause  of  repeal.”  And  the  section  just  referred  to  can 
be  placed  no  higher  than  a mere  recital.  There  is  no  express 
legislative  enactment  that  hard  labour  shall  be  given  in  such 
a case  ; and  it  is  not  to  be  presumed  that  so  great  a change 
in  the  law  was  intended  to  be  effected  by  such  language  as 
that  which  is  contained  in  the  30th  section  of  that  Act,  and 
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'by  the  drafting  of  a form  at  the  end  of  the  Act  which  includes 
hard  labour. 

Independently  of  the  40  Yic.  ch.  18,  and  its  authority  to 
-sanction  hard  labour  in  a case  like  this,  the  conviction  does 
not  profess  to  be  founded  upon  the  last  named  Act,  as  it 
expressly  states  the  37  Yic.  ch.  32,  sec.  24,  as  the  Act  upon 
which  it  is  founded,  and  that  statute  does  not  authorize  the 
addition  of  hard  labour.  But  it  is  said  the  conviction  and 
warrant  may  be  amended  by  striking  out  that  addition  to 
the  punishment  from  them. 

There  are  various  statutory  provisions  as  to  objections  to 
^proceedings  in  summary  prosecutions. 

The  32  & 33  Vic.  ch.  31,  sec.  5,  D., enacts  that  “no  objection 
shall  be  allowed  to  any  information,  complaint,  or  summons, 
for  any  alleged  defect  therein  in  substance  or  in  form,  or  for 
any  variance  between  such  information,  complaint  or  summons 
and  the  evidence  adduced  on  the  part  of  the  informant  at 
the  hearing’’;  but  if  it  appears  to  the  Justice  that  the  defen- 
dant has  been  misled,  he  may  adjourn  the  case  to  a future 
day. 

Section  12  enacts  the  like  as  to  warrants  to  apprehend. 
So  by  section  21  any  variance  between  the  information  and 
evidence  as  to  time  or  place  shall  not  be  material. 

By  section  68,  in  appeal,  the  Courts  shall  try  the  case  on 
the  merits  notwithstanding  any  defect  of  form  or  otherwise, 
and  if  the  party  is  found  guilty  in  appeal,  the  Court  shall, 
if  necessary,  amend  the  conviction.  As  to  same  matter,  see 
38  Yic.  ch.  11,  sec.  11,  0. 

The  33  Yic.  ch.  27,  sec.  2,  D.,  provides  that  no  conviction  or 
order  affirmed,  or  affirmed  and  amended  in  appeal,  shall  be 
quashed  for  want  of  form  or  be  removed  by  certiorari,  “ and 
no  warrant  or  committment  shall  be  held  void  by  reason  of 
any  defect  therein,  provided  it  be  therein  alleged  that  the 
party  has  been  convicted,  and  there  be  a good  and  valid 
conviction  to  sustain  the  same.,’  See  also  on  this  point  38 
Yic.  ch.  11,  sec.  13,  0. 

The  38  Yic.  ch.  11,  sec.  1,  0.,  allows  an  appeal  to  the 
Judge  of  the  County  Court  in  all  cases  “whether  any 
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special  provision  is  made  in  that  behalf  or  not,  and  also- 
when  any  appeal  is  given.  ” 

Then,  by  section  14,  it  is  enacted  that  “In  all  cases  where 
it  appears  by  the  conviction  that  the  person  convicted  has 
appeared  and  pleaded  and  the  merits  have  been  tried,  and 
that  such  person  has  not  (in  manner  hereinbefore  provided) 
appealed  against  the  conviction  where  an  appeal  is  allowed, 
or  if  appealed  against  that  the  conviction  has  been  affirmed, 
or  amended  and  affirmed,  such  conviction  shall  not  after- 
wards be  set  aside  or  vacated  in  consequence  of  any  defect 
of  form  whatever,  but  the  construction  shall  be  such  a fair 
and  liberal  construction  as  will  be  agreeable  to  the  justice  of 
the  case.” 

By  40  Yic.  ch.  18,  sec.  21,  0.,  provision  is  made  for 
amending  variances  between  the  information  and  evidence, 
and  the  Justice  is  authorized  to  substitute  for  the  offence 
charged  any  other  offence  against  the  said  Acts. 

Sub-section  3 takes  away  an  appeal  to  the  Sessions. 

Sub-section  4 gives  an  appeal  to  the  Judge  of  the  County 
Court,  and  the  proceedings  on  it  shall  be  governed  by  38 
Yic.  ch.  11,  0. 

Sec.  23  enacts  that,  “No  conviction  or  warrant  enforcing 
the  same,  or  other  process  or  proceeding  under  the  said 
recited  Acts”  (the  licensing  Acts),  or  this  Act  shall  be  held 
insufficient  or  invalid  by  reason  of  any  variance  between  the 
information  or  conviction,  or  by  reason  of  any  other  defect 
in  form  or  substance,  provided  it  can  be  understood  from 
such  conviction,  warrant,  process,  or  proceeding,  that  the 
same  was  made  for  an  offence  against  some  provision  of  the 
said  acts  within  the  jurisdiction  of  the  Justices  or  Police  Ma- 
gistrate who  made  or  signed  the  same,  and  provided  there 
is  evidence  to  prove  such  offence,  and  it  can  be  understood 
from  such  conviction,  warrant,  or  process,  that  the  appro- 
priate penalty  or  punishment  for  such  offence  was  intended 
to  be  thereby  adjudged.” 

Sub-sec.  2 : “ Upon  any  application  to  quash  such  con- 
viction, or  warrant  enforcing  the  same,  or  other  process  or 
proceeding,  whether  in  appeal  or  upon  habeas  corjous,  or  by 
way  of  certiorari  or  otherwise,  the  Court  or  Judge  to  which 
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such  appeal  is  made,  or  to  which  such  application  has  been 
made  upon  habeas  corpus,  or  by  way  of  certiorari,  or  otherwise, 
shall  dispose  of  such  appeal  or  application  upon  the  merits, 
notwithstanding  any  such  variance  or  defect  as  aforesaid  ; 
and  in  all  cases  where  it  appears  that  the  merits  have  been 
tried,  and  that  the  conviction,  warrant,  process,  or  proceed- 
ing is  sufficient  and  valid  under  this  section  or  otherwise 
such  conviction,  warrant,  process  or  proceeding  shall  be 
affirmed,  or  shall  not  be  quashed  (as  the  case  may  be),  and 
such  Court  or  Judge  may,  in  any  case,  amend  the  same  if 
necessary,  and  any  conviction,  warrant,  process,  or  proceed- 
ing so  affirmed,  or  affirmed  and  amended,  shall  be  enforced 
in  the  same  manner  as  convictions  affirmed  on  appeal,  and 
the  costs  thereof  shall  be  recoverable  asif  originally  awarded.” 

Now  do  these  enactments,  or  any  of  them,  authorize  the 
amendment  asked  for,  and  to  strike  out  the  words  in  the 
conviction  and  warrant  “ with  hard  labour  ?” 

Under  sec.  23  last  mentioned,  I can  understand  from  the 
conviction  and  warrant  that  they  were  made  for  an  offence 
against  the  provision  forbidding  the  sale  of  intoxicating 
liquors  without  license,  contrary  to  sec.  24  of  the  37  Yic.  ch. 
82,  0.,  as  extended  and  made  applicable  by  40  Yic.  ch.  18,  sec. 
30,  0.,  to  the  County  of  Prince  Edward,  in  which  the  Temper- 
ance Act  of  1864  is  in  force,  which  is  an  offence  within  the 
jurisdiction  of  the  two  justices  who  made  the  same.  And  I 
think  there  was  evidence  to  prove  the  offence  ; and  if  I can 
understand  from  such  conviction  and  warrant  that  the  appro- 
priate penalty  for  such  offence  was  intended  to  be  thereby 
adjudged,  then  I am  not  to  hold  such  conviction  or  warrant 
invalid  “ by  reason  of  any  defect  in  form  or  substance.” 

Can  I understand  from  the  conviction  or  warrant  that  the 
appropriate  penalty  for  such  offence  was  intended  to  be 
thereby  adjudged  ? 

If  hard  labor  should  have  been  imposed  and  it  was  omitted, 
or  if  thirty  days’  imprisonment  could  have  been  imposed  and 
only  half  that  time  was  given,  I might  more  readily  under- 
stand, I think,  that  the  appropriate  penalty  was  intended  to- 
be  adjudged  than  where  the  contrary  was  the  case. 

30 — yo  L.  VIPI.  R. 
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If  double  the  appropriate  penalty  has  been  levied  by  dis- 
tress, or  double  the  appropriate  imprisonment  has  been  suf- 
fered by  the  defendant,  it  is  hard  for  me  to  understand  that 
these  very  acts  were  not  intended  by  the  justices. 

If  the  conviction  shewed  that  it  was  made  under  a parti- 
cular section  of  an  Act  which  authorized  a fine  of  $20  or 
imprisonment  for  ten  days,  and  the  penalty  adjudged  was 
$40  or  the  imprisonment  thirty  days,  how  could  I say  the 
magistrate  intended  to  give  the  appropriate  penalty  or  pun- 
ishment when  he  had  so  plainly  gone  against  the  enactment 
he  acted  upon  ? 

Then  again,  if  the  statute  imposing  a fine  does  not  say  how 
it  is  to  be  levied,  and  resort  is  to  be  had  to  32  & 33  Vie.  ch . 
31,  sec.  62,  as  to  the  mode  of  enforcing  it,  and  if,  after  a r eturn 
of  no  goods  to  the  distress  warrant  is  made,  the  magistrate 
adjudges  imprisonment  for  six  months,  when  the  statute  says 
it  should  not  exceed  three  months,  it  is  almost  impossible  for 
me  to  say  that  the  magistrate  intended  to  award  the  appro- 
priate penalty  only. 

As  a rule  it  may  be  said  that  justices  do  always  intend  to 
give  the  appropriate  judgment,  for  I cannot  suppose,  and  do 
not  suppose,  that  they  intend  wilfully  to  abuse  their  office  by 
passing  unjust  and  illegal  sentences. 

If  I am  to  adopt  that  as  a rule,  I ought  in  every  case  to 
understand  that  the  magistrate  intended  to  give  the  appro- 
priate penalty  or  punishment,  however  widely  he  may  have 
departed  from  the  true  punishment. 

But  is  that  the  rule.  Is  it  not  rather  this : the  fine 
should  be  $10,  the  justice  has  imposed  $20.  The  imprison- 
ment should  have  been  ten  days,  the  magistrate  has  given 
twenty  days.  Did  the  justice  intend  to  impose  the  $20  fine, 
or  the  twenty  days  imprisonment  ? 

If  he  did,  how  am  I to  understand  that  he  did  not  intend 
to  do  it  ? 

I do  understand  the  justices  here  did  intend  to  add  the 
hard  labour  to  the  imprisonment,  because  they  have  done  so 
in  the  conviction  and  warrant ; but  I believe  they  added  it 
because  they  believed  it  to  be  the  appropriate  punishment, 


REGINA  V.  LAKE. 


235 


and  that  they  would  not  have  added  it  if  they  had  thought 
they  had  not  the  power  to  do  it.  Perhaps  by  some  straining 
of  the  language  I may  come  to  the  conclusion  that  the 
justices  did  intend  to  adjudge  the  appropriate  punishment. 
But  that  conclusion  must  be  come  to,  it  seems  to  me,  in 
every  case,  however  wildly  the  magistrate  may  have  acted 
or  erred.  It  must  justify  every  Act  but  an  illegal  and 
perverse  abuse  of  power  and  of  office. 

Sub-section  2 of  that  section  goes  further,  and  it  requires 
me  on  this  habeas  corpus  and  certiorari  to  dispose  of  this 
application  on  the  merits,  notwithstanding  any  defect  in  form 
or  substance ; and  when  it  appears  the  merits  have  been 
tried,  and  that  the  conviction  and  warrant  are  sufficient 
•under  section  23  or  otherwise,  I am  to  affirm  them,  and  I 
may  amend  the  same  if  necessary. 

I feel  obliged  therefore  to  affirm  the  conviction  and 
warrant,  because  it  appears  to  me  the  merits  have  been 
tried,  and  because  I have  come  to  the  conclusion  that  the 
justices  did  intend  to  adjudge  the  appropriate  penalty  or 
punishment ; and  that  being  the  case,  it  is  right  I should 
amend  the  conviction  and  warrant  by  striking  out  the  terms 
of  hard  labour  as  accompanying  the  term  of  imprisonment. 

I can  make  that  amendment  without  difficulty ; but  if  the 
justices  had  a discretion  as  to  the  amount  of  the  penalty,  for 
instance,  to  adjudge  a fine  of  not  more  than  $10,  and  they 
had  awarded  $20,  how  could  I amend  such  an  adjudication? 
I could  not  fix  on  the  sum  up  to  $10,  which  the  justices 
would  have  imposed.  It  may  be  said  that  if  they  gave  $20 
they  certainly  would  have  given  $10,  but  how  can  I tell  that, 
they  may  have  been  misled  in  some  way,  and  have  believed 
they  were  obliged  to  give  the  $20,  and  that  they  had  no  dis- 
cretion to  make  the  sum  less ; and  there  would  be  a still 
greater  difficulty  as  to  the  term  of  imprisonment,  if  a mistake 
were  made  as  to  it. 

The  Judge  could  not  in  such  a case  amend  the  conviction, 
he  should  have  power  to  remit  it  to  the  justices  for  correction 
by  them. 

So  far,  then,  I am  of  opinion  the  conviction  and  warrant 
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are  invalid  at  the  common  law  by  reason  of  the  prosecution, 
being  under  the  Licensing  Acts,  while  the  offence  was  com- 
mitted in  contravention  of  the  Temperance  Act. 

And  I have  very  grave  doubts  of  the  power  of  the  Ontario 
Legislature  to  enact  that  an  offence  againt  the  Temperance 
Act,  for  which  there  are  special  proceedings  and  punishments 
provided  by  that  Act,  can  be  prosecuted  as  an  offence  against 
the  Licensing  Acts  and  punished  under  them,  and  more 
especially  as  the  two  classes  of  statutes  are  so  very  different 
in  many  of  their  essential  enactments.  But  I do  not  give 
any  further  opinion  upon  that  point.  I assume  for  this  case 
that  such  a statute  is  not  unconstitutional,  although  as  I have 
said,  I do  most  certainly  doubt  it. 

Then  assuming  the  power  so  to  proceed  against  the  defen- 
dant, I am  of  opinion  there  was  no  power  in  the  justices  to 
impose  hard  labour  on  the  defendant  during  his  imprisonment. 

But  under  40  Vic.  ch.  18,  sec.  23,  0.,  and  its  sub-section,  it 
may  be  validated,  and  I do  so,  and  it  may  be  affirmed,  and 
I do  so  by  striking  out  the  words  with  hard  labour  from  the 
conviction  and  warrant  of  imprisonment. 

The  defendant  also  contended  that  his  imprisonment  was 
illegal,  because  he  had  appealed  to  the  Sessions.  That  is 
the  proper  appeal  under  the  Temperance  Act,  but  under  the 
Licensing  Acts  the  appeal  is  to  the  Judge  of  the  County  Court, 
and  that  is  one  of  the  difficulties  occasioned  by  the  strange 
amalgamation  of  these  two  very  different  kinds  of  statutory 
provisions.  But  if  that  may  be  done,  as  I have  intimated  it 
is  possible  it  may,  although  I doubt  it,  then  the  appeal 
should  have  been  to  the  County  Court  Judge,  and  not  to 
the  General  Sessions,  which  is  the  appeal  the  defendant  has 
made,  and  I therefore  hold  that  his  appeal  is  no  appeal. 

As  to  the  defendant  having  a sufficiency  of  goods,  and 
therefore  the  warrant  of  imprisonment  should  not  have  been 
awarded  against  him,  the  defendant  may  cure  that  at  any 
time  by  paying  the  fine  and  costs. 

As  to  the  warrant  not  negativing  the  exceptions  under  the 
section  of  the  Act  upon  which  he  was  convicted,  that  may 
also  be  amended  under  40  Yic.  ch.  18,  sec.  23 ; but  if  the 
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^conviction  is  amended  as  before  mentioned,  the  warrant  by 
•33  Yic.  ch.  27,  sec.  2,  D.,  is  not  to  “ be  held  void  by  reason 
of  any  defect  therein,  provided  it  be  therein  alleged  that  the 
party  has  been  convicted,  and  there  be  a good  and  valid 
conviction  to  sustain  the  same.” 

I have  now  answered  the  whole  of  the  objections,  and  the 
result  is,  that  the  application  to  discharge  the  defendant  from 
custody  must  be  discharged. 

Note. — This  judgment  has  since  been  reversed  on  appeal  by  the  Queen’s 
(Bench. 


Coolican  v.  Hunter. 

Mandamus — Costs. 

""Mandamus  does  not  lie  to  command  a Judge  of  the  County  Court  to  alter 
his  adjudication  upon  matters  within  his  jurisdiction. 

Where  in  an  action  for  wrongful  dismissal  brought  in  the  County  Court  the 
plaintiff  recovered  a verdict  for  $50,  and  the  Judge  refused  a certificate 
for  full  costs,  a mandamus  to  the  Judge  and  the  Clerk  of  the  Court  to  tax 
such  costs  was  refused. 

[November  26,  1877. — Gwynne , J.] 

This  was  an  application  on  behalf  of  James  S.  Coolican, 
the  plaintiff  herein,  for  a summons  calling  on  the  Judge 
and  the  clerk  of  the  County  Court  of  the  county  of  York, 
to  shew  cause  why  a mandamus  should  not  issue  command- 
ing them  to  tax  to  the  plaintiff  his  costs  on  the  County 
Court  scale. 

It  appeared  from  the  affidavits  filed  that  the  plaintiff 
sued  the  defendant  in  the  County  Court  for  a wrongful 
dismissal  from  his  service,  and  recovered  a verdict  for  $50 
damages.  The  learned  J udge  refused  a certificate  for  full 
costs,  whereupon  the  clerk  taxed  to  the  plaintiff  Division 
Court  costs,  and  allowed  the  defendant  to  set  off  his  County 
Court  costs  against  the  plaintiff’s  verdict  and  costs.  A 
summons  by  way  of  revision  was  taken  out  in  the  Court 
below,  and  discharged,  the  learned  Judge  adhering  to  his 
ruling  at  the  trial. 
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W.  G.  Murdoch,  for  the  applicant.  The  plaintiff  having 
obtained  a verdict  of  $50,  was  entitled  to  full  County  Court 
costs  as  of  right.  It  was  not  a question  of  discretion,  such 
as  the  granting  or  refusing  a certificate  would  be  where 
an  action  is  of  the  propercompetence  of  the  Division  Court, 
inasmuch  as  a verdict  of  over  $40,  where  the  damages 
are  not  liquidated,  is  beyond  the  jurisdiction  of  the  Division 
Court.  He  referred  to  Morris  v.  Cameron , 12  C.  P.  422 
In  re  Stratford  and  Huron  Railway  Co.  and  Corporation 
of  Perth,  38  U.  C.  R 112 ; In  re  Linden  ut  ux.  v.  Bu- 
chanan, 29  U.  C.  R 1 ; Regina  v.  Fletcher , 2 E.  & B. 
279  ; High  on  Legal  Kemedies,  42. 

Gwynne,  J. — I have  looked  at  all  the  cases  to  which 
I have  been  referred,  and  am  of  opinion  that  none  of  them 
supports  this  application.  Whether  or  not  the  plaintiff  was 
entitled  to  County  Court  costs  or  to  Division  Court  costs 
only,  was  a question  within  the  jurisdiction  of  the  Judge 
of  the  County  Court  to  determine;  the  question  was 
brought  before  him  by  the  plaintiff,  and  he  has  adjudica- 
ted upon  it.  The  plaintiff  contends  that  although  the 
matter  was  one  within  his  jurisdiction,  and  which  it  was 
competent  for  him  to  decide,  he  has  adjudicated  errone- 
ously; but  mandamus  does  not  lie  to  command  a Judge  of 
the  County  Court  to  alter  his  adjudication  upon  a matter 
within  his  jurisdiction  to  adjudicate  upon,  or  to  compel 
the  clerk  to  act  in  disregard  of  the  adjudication  of  the 
Judge  of  the  Court. 

During  Hilary  Term,  1878,  H.  Cameron,  Q.  C.,  applied 
for  a rule  nisi  in  the  above  case,  which  was  refused. 


Summons  refused. 


IN  RE  ROBINSON. 


239 


In  Re  Robinson. 

Reward for  apprehension  of  horse  thief,  36  Vic.  eh.  48,  sec.  396,0. — Mandamus. 

The  prisoner  hired  a horse  in  the  county  of  York  to  go  to  Aurora  and 
Stouffville  in  that  county.  It  was  not  shewn  whether  he  had  been  at 
those  places,  but  he  afterwards  sold  the  horse  in  the  county  of  Waterloo, 
where  he  was  arrested  for  stealing  it  and  convicted. 

Held,  that  the  reward  for  his  apprehension  under  36  Yic.  ch.  48,  sec.  396, 
0.,  was  payable  by  the  county  of  Waterloo ; and  a mandamus  was 
ordered  to  the  Judge  of  that  county  to  sign  an  order  upon  the  Treasurer 
in  favour  of  the  applicant  who  had  apprehended  the  prisoner. 

Semble,  that  the  evidence  did  not  establish  a theft  in  the  county  of  York. 

[December  13,  1877. — Galt , J.] 

W.  H.  Boivlby  obtained  a summons  for  a writ  of  manda- 
mus to  the  Judge  of  the  County  of  Waterloo,  commanding 
him  to  sign  an  order  upon  the  Treasurer  of  the  County  of 
Waterloo,  in  favour  of  the  applicant,  William  Robinson, 
Chief  Constable  of  the  Town  of  Galt,  for  the  sum  of  $50, 
the  amount  of  the  reward  payable  under  the  County  By-law 
passed  under  the  Municipal  Act  36  Yic.  48,  sec.  396,  0.,  for 
the  apprehension  of  one  Petri,  convicted  of  horse  stealing. 

It  appeared  from  the  affidavits  and  papers  filed  in  support 
of  the  application,  that  Petri  had  on  Friday  hired  a horse 
from  a livery-stable  keeper  in  Newmarket,  in  the  County 
of  York,  representing  that  he  intended  to  go  to  Aurora 
and  Stouffville,  in  that  County.  On  the  following  Monday 
he  was  in  Galt,  in  the  County  of  Waterloo,  and  there 
instructed  a dealer  to  sell  the  horse,  which  was  done.  Sus- 
picion was  aroused  before  the  purchaser  had  paid  his 
money,  and  Petri  being  asked  for  his  authority  to  sell 
and  refusing  to  give  it,  was  apprehended  by  the  applicant 
on  a charge  of  stealing  the  horse,  and  was  duly  committed 
for  trial.  He  was  tried  and  convicted  at  the  Interim  Ses- 
sions before  the  junior  Judge  of  the  County  of  Waterloo, 
upon  an  indictment  for  stealing  the  horse,  the  crime  being 
charged  in  the  indictment  to  have  been  committed  at  the 
Town  of  Galt,  in  that  County. 

The  Judge  having  been  applied  to  for  an  order  upon  the 
Treasurer  of  the  County  for  the  payment  of  the  reward 
aforementioned  refused  to  grant  it,  thinking  that  the  theft 
had  taken  place  in  the  County  of  York.  It  was  not  shewn 
in  the  evidence  at  the  trial  or  otherwise  that  the  prisoner 
had  not  in  fact  been  at  Aurora  or  Stouffville. 
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F , Osier , in  support  of  the  summons : 

1.  The  Judge  must  be  governed  by  the  indictment  which 
lays  the  crime  in  the  County  of  Waterloo.  Even  admitting 
that  the  horse  was  hired  by  the  prisoner  animo  furandi > 
or  that  he  afterwards,  and  within  the  County  of  York 
formed  an  intention  of  stealing  it,  there  was  also  neverthe- 
less an  actual  theft  in  Waterloo,  and  that  is  sufficient. 

2.  The  evidence  does  not  warrant  the  Judge  in  holding 
that  the  horse  was  in  fact  stolen  in  the  County  of  York. 

3.  As  every  County  in  the  Province  is  compelled  to  pass 
a By-law  similar  to  the  one  in  question,  and  the  crime 
must  be  laid  in  the  County  where  the  offender  is  tried,  the 
intention  of  the  Legislature  was  that  each  County  should 
pay  the  reward  in  respect  of  thieves  convicted  therein. 

Municipal  Act  36  Vic.,  ch.  48,  sec.  396,  0. ; 29-30  Vic., 
ch.  51,  sec.  3 ; Arch.  Crim.  Evid.,  18th  ed.  34,  363,  368. 

J.  B.  Read,  shewed  cause.  The  horse  was  stolen  in  the 
County  of  York,  for  the  prisoner  hired  it  to  be  used  in  that 
County  only.  As  soon  as  he  began  to  carry  out  the  inten- 
tion of  leaving  the  County  for  the  purpose  of  selling  it,  he 
had  stolen  the  horse,  and  he  ought  to  have  been  sent  from 
Waterloo  to  York,  and  tried  there. 

The  J udge  before  whom  the  prisoner  is  convicted  must 
consider  the  evidence  in  all  such  cases  as  the  present,  and 
give  the  order  upon  the  treasurer  of  the  county  in  which 
the  stealing  originally  took  place  : Criminal  Acts  of  1869, 
p.  42,  32,  33. 

Galt,  J. — The  prisoner  having  been  tried  and  convicted 
in  the  County  of  Waterloo,  upon  an  indictment  charging 
the  theft  to  have  been  committed  there,  the  Judge  should, 
in  my  opinion,  have  made  his  order  upon  the  treasurer 
of  that  County.  I also  think  that  the  evidence  does  not 
establish  a stealing  in  the  County  of  York. 

The  summons  must  be  made  absolute  for  the  issue,  if 
necessary,  of  a writ  of  mandamus  as  asked. 


Summons  absolute. 
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Be  Eagles. 

Dower — 40  Vic.  ch.  8,  sec.  35,  0. 

An  order  will  not  be  made  under  40  Vic.  ch.  8,  sec  35,  0.,  allowing  a 
husband  to  convey  his  lands  free  from  the  dower  of  his  wife,  unless  it 
clearly  appears  that  she  is  not  entitled  to  alimony. 

[December  17,  1877. — Galt,  J.] 

This  was  an  application  by  one  Nelson  Eagles,  under  40 
Vic.  ch.  8,  sec.  35,  0.,  for  an  order  allowing  him  to  dispose 
of  certain  lands  free  from  the  dower  of  his  wife. 

It  appeared  that  owing  to  family  differences,  Mrs.  Eagles 
had  been  living  apart  from  her  husband  for  nearly  ten 
years.  The  affidavits  were  contradictory  as  to  the  cause 
of  their  separation,  but  there  was  no  charge  against  her 
chastity.  Mrs.  Eagles  alleged  that  she  had  on  several  oc- 
casions offered  to  return  home ; but  her  husband  stated  in 
his  affidavit  in  reply  that  these  offers  were  conditional  upon 
his  acceding  to  the  most  unreasonable  terms. 

G.  M.  Evans , for  the  applicant,  argued  that  inasmuch  as 
the  wife  could  not  under  the  circumstances  recover  alimony, 
The  Judge  had  power  to  make  the  order  asked  under  the 
above  Act. 

G.  B.  Gordon , contra.  The  Act  only  applies  to  cases  of 
unquestionable  misconduct  on  the  part  of  the  wife.  It  is 
not  pretended  here  that  the  wife  was  unchaste,  and  as  the 
husband  has  not  accepted  her  offer  to  return,  she  would 
clearly  be  entitled  to  alimony.  He  cited  Weir  v.  Weir , 10 
Gr.  565  ; Edwards  v.  Edwards , 20  Gr.  392 ; McKay  v. 
McKay,  6 Gr.  380  ; Walsh  v.  Walsh,  1 Chy.  Ch.  234. 

Galt,  J.,  thought  that  the  Act  was  only  intended  to 
apply  to  those  cases  in  which  it  was  shewn  beyond  all 
question  that  the  wife  was  disentitled  to  alimony,  and 
discharged  the  summons. 

Summons  discharged. 
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Re  Lawlok. 

Estate  tail— Mortgage. 

A mortgage  in  fee  simple  by  a tenant  in  tail  bars  the  entail. 

[September  5,  1877. — Proudfoot,  V.  C.] 

This  was  a petition  by  the  guardian  of  four  children,, 
a boy  and  three  girls,  appointed  by  the  Surrogate  Court, 
asking  advice  under  the  law  of  Property  and  Trusts  Act, 
29  Viet.  ch.  28,  sec.  81.  The  petition  stated  that  the  father 
of  the  children  died  intestate : that  he  was  tenant  in  tail 
of  certain  land,  and  had  made  several  successive  mortgages- 
of  it  to  a building  society  : that  the  mortgagees  had  applied 
for  payment,  and  that  there  was  about  $3,615  due  on  the 
mortgages : that  the  petitioner  had  in  hand  money  of  the 
eldest  son,  but  that  the  other  children  had  no  personal 
property  and  no  means  to  pay  off  the  mortgages,  save  an 
undivided  interest  in  some  real  estate. 

The  petitioner  asked  the  advice  and  opinion  of  the  Court 
whether  the  estate  tail  had  been  barred  by  the  execution 
of  the  mortgages.  If  it  had  been  barred  all  the  children 
were  entitled  as  co-heirs ; if  not  barred,  then  the  eldest  son 
was  entitled  as  tenant  in  tail. 

J.  J.  Foy,  for  the  petitioner.  Mr.  Leith , in  his  work  on 
Real  Property  Statutes,  838,  lays  it  down  that  under  sec.  10 
of  ch.  83  of  C.  S.  U.  C.,  a mortgage  in  fee  simple,  made  by  a 
tenant  in  tail,  bars  the  entail  so  that  the  equity  of  redemp- 
tion is  a fee  simple.  Re  Dolsen,  4 Chy.  Ch.  36,  however,, 
throws  some  doubt  on  this,  especially  where  the  proviso^ 
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in  the  mortgage  is,  as  in  this  case,  that  “ upon  payment 
the  mortgage  shall  he  void.”  The  guardian  is  entitled  to 
the  opinion  of  the  Court  on  this  point,  and  to  have  the 
doubt  removed. 

Peoudfoot,  V.  C. — The  application  is  made  ex  parte,  but 
it  is  obvious  on  the  statements  in  the  petition  that  the 
interests  of  the  infants  represented  by  the  guardian  are 
conflicting.  Whether  on  the  question  of  the  barring  the 
entail,  or  application  of  the  money,  the  three  girls 
should  be  represented  by  a distinct  solicitor  from  the  boy. 
While  I feel  myself  precluded  from  making  any  order  or 
giving  any  advice  on  the  petition,  I have  no  objection  to 
express  my  opinion  that  there  is  no  reasonable  doubt  to  be 
entertained  as  to  whether  the  mortgage  barred  the  entail 
or  not.  That  it  does  so  is  clear,  not  only  from  the  language 
of  the  Act,  but  from  the  opinions  of  the  best  commentators 
on  it : Sug.  R P.  St.,  198,  199 ; Coote  on  Mortgages,  3rd 
ed.,  180  ; 2 Dav.  Prec.,  2nd  ed.,  526  ; Leith , R P.  St.  338  ; 
and  it  has  been  so  decided  in  our  Court  in  The  Trust  and 
Loan  Co.  v.  Fraser , 18  Gr.  19.  I think,  therefore,  that  all 
the  children  are  equally  entitled.  If  the  guardian  has 
money  of  the  son,  for  which  he  seeks  an  investment,  I 
would  suppose  he  might  very  properly  purchase  these 
mortgages,  taking  an  assignment  giving  a lien  in  favour  of 
the  son  to  the  extent  of  the  shares  for  which  the  sisters 
are  liable. 
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Re  Wilson. 

Sale  of  infant'' s estate — Consol.  Slat.  TJ.  C.  ch.  12,  secs.  50,  51. 

A testator  devised  certain  property  consisting  of  lands  and  houses  to  an 
infant  and  her  mother  as  tenants  in  common  for  life  with  cross  remainders, 
and  in  the  event  of  the  infant’s  death  •without  issue,  and  her  mother’s 
death  or  marriage,  remainder  over  to  a nephew  and  five  grandchildren  of 
the  testator. 

An  application  by  the  infant  to  sell  the  property,  on  the  ground  that  it  was 
depreciating  in  value,  owing  to  the  extension  of  the  city  in  a different 
direction  was  refused,  as  a sale  might  prevent  the  devise  over  of  the  land 
in  specie,  and  would  therefore  be  against  the  provisions  of  the  will. 
Qucere,  whether  such  a depreciation  was  within  Consol.  Stat.  U.  C.  ch.  12, 
secs.  50,  51. 

[October  1,  1877. — Spragge,  C.] 

E.  Meek  applied,  by  way  of  petition,  for  leave  to  sell  an 
infant’s  estate  under  sec.  50  of  Consol.  Stat.  U.  C.  ch.  12, 
on  the  ground  that  the  property  was  depreciating  in  value. 

It  appeared  that  the  infant  petitioner  and  her  mother 
were  tenants  in  common  for  life  with  cross-remainders.  In 
the  event  of  the  infant’s  death  without  issue,  and  her 
mother’s  death  or  marriage,  the  property  was  bequeathed 
to  a nephew  and  five  grandchildren  of  the  testator. 

The  evidence  shewed  that  the  property,  which  consisted 
of  lands  and  houses  situated  in  the  western  part  of  the 
city  of  London,  Ontario,  were  diminishing  in  value,  owing 
to  the  extension  of  the  city  towards  the  east  and  the  north ; 
and  that  suitable  tenants  could  not  be  secured. 

In  case  a sale  were  granted,  the  petitioner  asked  to  be 
allowed  to  re-invest,  under  the  direction  of  the  Court,  the 
proceeds  of  such  sale  in  lands  and  premises  in  the  city 
of  London,  to  be  held  on  the  same  terms  and  subject  to 
the  same  limitations  as  the  lands  in  question. 

Spragge,  C. — Petitioner  is  an  infant  twelve  years  of  age. 
She  is  devisee  with  her  mother  as  tenants  in  common  for 
life  with  cross-remainders.  In  the  event  of  her  death  with- 
out issue,  and  her  mother’s  death  or  marriage,  remainder 
over  to  a nephew  and  five  grandchildren  of  the  testator, 
It  is  clear  that  the  infant  has  not  such  an  estate  as  would 
bring  her  case  within  the  English  Act,  1 Wm.  IV.,  ch. 
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6,  sec.  15.  Our  Act,  12  Vic.  ch.  72,  secs.  1,  2,  applies 
when  the  infant’s  estate  is  in  fee  or  for  a term  of  years,  or 
he  is  entitled  “ otherwise,  howsoever.”  Still  the  nature  and 
extent  of  his  interest,  and  of  the  interest  of  others  under 
the  will,  should  be  looked  at  in  proceeding  under  the  will. 
And  the  statute  has  the  clause,  “ But  no  sale,  lease,  or 
other  disposition  shall  be  made  against  the  provisions  of 
any  will  or  conveyance  by  which  the  estate  has  been  de- 
vised or  granted  to  the  infant  or  for  his  use.” 

The  will  under  which  the  infant  claims  in  this  case  has 
the  devise  over  that  I have  stated  above.  If  the  widow 
died  or  married  again,  and  the  daughter  died  without 
issue,  those  events  wrill  have  happened  upon  which  the  land 
itself  in  specie  would  go  over  to  nephew  and  grandchild- 
ren. A sale  by  the  Court  would  intercept  this.  It  might 
be  that  a sale  would  be  beneficial,  and  that  what  the  Court 
would  substitute  for  the  land  sold  would  be  of  more  bene- 
fit to  those  entitled  in  remainder  than  the  land  devised ; 
but  it  would  still  be  a disposition  of  the  lands  devised, 
contrary  to,  and,  therefore,  against  the  provisions  of  the 
will ; and  being  so,  it  is  not,  in  my  opinion,  warranted  by 
the  Act. 

It  may,  too,  admit  of  doubt  whether  the  depreciation  in 
value  set  out  in  the  petition,  is  a depreciation  of  the  charac- 
ter contemplated  by  the  Act.  The  Act  confers  jurisdiction 
“ where  the  Court  is  of  opinion  that  a sale,  lease,  or  other 
disposition  of  the  land  (devised)  or  any  part  thereof  is  neces- 
sary or  proper  for  the  maintenance  or  education  of  the 
infant,  or  that  by  reason  of  any  part  of  the  property  being 
exposed  to  waste  and  dilapidation,  or  to  depreciation  from 
any  other  cause,  his  interest  requires,”  &c.  In  this  case  it 
must  be  brought  under  this,  that  the  property  is  exposed 
to  depreciation  from  some  cause  other  than  waste  and 
dilapidation.  The  case  made  by  the  evidence  is,  not  that 
this  particular  property,  or  any  part  of  it,  is  “ exposed  to 
depreciation,”  but  that  the  part  of  the  city  in  which  it  is 
situated  is  not  prosperous,  and  that  the  value  of  house  pro- 
perty in  it  has  been  and  is  diminishing.  I have  no  strong 
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opinion  that  the  Act  does  not  apply  to  such  a case,  but  I 
have  my  doubts. 

I refuse  the  application  on  the  ground  that  what  is 
asked  is  against  the  provisions  of  the  will. 

Application  refused. 


Curtis  v.  McNabb. 

, Security  for  costs — Former  proceedings  in  Surrogate  Court  involving  same 
issues — 29-30  Vic.  ch.  42,  sec.  1. 

Certain  proceedings  in  the  Surrogate  Court  by  the  present  plaintiff  were 
determined  in  favour  of  the  defendant,  and  judgment  was  given  for  him, 
with  costs  to  be  paid  out  of  the  estate.  The  plaintiff  then  filed  her  bill 
raising  substantially  the  same  questions  as  those  tried  in  the  Surrogate 
Court. 

Held,  that  the  plaintiff  could  not  be  ordered  to  give  security  for  the  costs  of 
the  present  suit,  under  29-30  Vic.  ch.  42,  sec.  1,  for  the  costs  of  the 
former  proceedings  were  not  payable  by  her,  but  out  of  the  estate. 

[October  1,  1877. — Spragge , C.] 

James  Curtis,  deceased,  made  a will  in  1873,  whereby  he 
appointed  the  defendant  his  executor.  He  had  made  a 
previous  will  in  1872.  The  testator’s  personal  estate  was 
under  $200  in  value,  and  his  real  estate  of  about  the  value 
of  $2000. 

The  plain tifl  in  this  suit,  Mrs.  Curtis,  entered  a caveat 
against  the  grant  to  McNabb  of  probate  of  the  will  of  1873. 
McNabb  thereupon  cited  Mrs.  Curtis,  who  appeared,  and  in 
her  affidavit  of  scripts  set  out  the  prior  will  of  1872.  Mc- 
Nabb declared  setting  up  the  will  of  1873,  and  Mrs.  Curtis, 
with  her  pleas  thereto,  served  and  filed  a declaration  pro- 
pounding the  will  of  1872.  Both  sets  of  pleadings  were 
brought  to  issue,  the  substantial  question  raised  being 
whether  the  testator  was  mentally  incapacitated  from  mak- 
ing the  will  of  1873.  The  issues  were  determined  in  favour 
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of  the  defendant,  the  Judge  of  the  Surrogate  Court  directing 
that  the  costs  of  the  proceedings  should  be  paid  out  of  the 
estate. 

After  judgment  given  in  the  Surrogate  Court,  Mrs.  Curtis 
filed  a bill  in  this  Court  to  set  aside  the  will  of  1873,  on 
the  ground  of  mental  incapacity  in  the  testator,  and  seeking 
to  establish  the  will  of  1872. 

The  defendant  obtained  an  order  in  Chambers  staying 
proceedings  until  the  plaintiff  should  give  security  for  the 
costs  of  this  suit,  on  the  ground  that  the  plaintiff  had  had 
judgment  passed  against  her,  with  costs,  in  another  proceed- 
ing for  the  same  cause,  and  that  such  costs  had  not  been 
paid. 

The  plaintiff  appealed  from  this  order. 

A.  Brough,  for  the  appeal. 

An  order  directing  security  for  costs  of  the  present 
suit  could  only  be  granted  under  the  Act  of  1866,  29-30 
Vic.  ch.  42,  sec.  1,  which  enacts  that  in  addition  to  the 
cases  in  which  a defendant  is  now  entitled  to  obtain  se- 
curity for  costs,  he  may  obtain  security  where  the  plaintiff 
has  brought  a former  suit  or  proceeding  for  the  same  cause, 
and  has  had  judgment  or  rule  or  order  passed  against  him 
in  such  suit  or  proceeding,  with  costs,  and  such  costs  have 
not  been  paid. 

The  practice  independently  of  that  statute  is  to  order  a stay 
of  proceedings  in  the  suit  in  which  the  application  is  made, 
until  the  costs  of  the  former  proceeding  are  paid,  and  not 
to  direct  the  giving  of  security  for  the  costs  of  the  suit  in 
which  the  application  is  made : Daniell  Ch.  Pr.  737,  4th  ed. 
On  such  application  for  a stay,  this  Court  acts  in  analogy 
to  the  practice  of  the  Common  Law  Courts : Pickett  v.  Log- 
gon,  5 Ves.  706.  Those  Courts  never  grant  a stay  unless 
the  proceedings  in  the  second  action  are  vexatious  and 
oppressive:  Danvers  v.  Morgan,  17  C.  B.  530;  Proiuse  v. 
Loxdale,  3 B.  & S.  896.  And  it  cannot  be  contended  here 
that  the  proceedings  are  either  vexatious  or  oppressive,  as 
the  plaintiff  must  either  have  accepted  the  judgment  of  the 
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Surrogate  Court  as  conclusive,  or  have  filed  her  bill  here,, 
for  she  had  no  remedy  by  way  of  appeal,  the  property 
affected  by  the  judgment  not  exceeding  $200  in  value* 
The  Act  of  1866  does  not  apply  to  the  Court  of  Chan- 
cery. The  preamble  states  that  the  object  of  the  Act  is  to- 
make  certain  amendments  in  the  Common  Law  Procedure 
Act.  This  question  was  raised  in  Dean  v.  Lamprey,  2. 
Ch.  Chy.  202,  but  not  determined.  Nor  does  the  Act 
apply  where  am  action  has  been  brought  in  a Court  of  Law* 
and  the  application  for  security  is  made  in  a suit  in  this 
Court.*  Should  it  be  held  that  the  Act  of  1866  applies  to  the 
Court,  yet  the  facts  shewn  by  the  defendant  do  not  entitle 
him  to  the  security  for  the  costs  of  this  suit,  inasmuch  as  Mrs. 
Curtis  was  not  the  person  who  brought  the  proceedings  in 
the  Surrogate  Court.  McNabb  was  substantially  the  plain- 
tiff in  those  proceedings,  he  was  the  person  who  set  in 
motion  the  proceedings  in  that  Court,  he  having  cited 
Mrs.  Curtis  in  the  Surrogate  Court,  and  having  declared 
there,  it  became  necessary  for  her  either  to  abandon  the 
will  of  1872  altogether,  or  with  her  pleas  to  McNabb’s 
declaration,  to  deliver  to  him  and  file  a declaration  pro- 
pounding the  will  of  1872.  Rule  40  (1866)  (Coote  Pro- 
bate Ct.  Practice,  7th  ed.,  267)  is  imperative ; it  directs 
that  “ a defendant  desiring  to  propound  another  will  must,, 
with  his  pleas,  deliver  to  the  opposite  party  and  file  a 
declaration  propounding  such  other  will.”  Besides,  no 
judgment  or  rule  or  order  ” in  the  Surrogate  Court  pro- 
ceedings passed  against  Mr.  Curtis  with  costs : (see  29-30 
Yict.  ch.  42,  sec.  1) ; the  judgment  there  was  that  the  costs 
should  be  paid  out  of  the  estate.  The  defendant’s  affidavit 
does  not  shew  that  the  costs  in  the  Surrogate  Court  pro- 
ceedings have  been  taxed  and  ascertained  : Ernest  v. 
Partridge,  8 L.  T.  N.  S.  762. 

H.  Thorne,  contra.  The  proceedings  in  this  suit  are  vex- 
atious, and  evidently  taken  by  the  plaintiff  in  order  to 


* In  the  Revised  Statutes  of  Ontario,  the  enactment  appears  as  sec. 
70  of  cap.  50,  the  Act  regulating  Common  Law  Procedure. 
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avoid  giving  security  for  costs  of  the  appeal  from  the  Surro- 
gate Court.  By  sec.  26  of  the  Surrogate  Court  Act,  (Con. 
Stat.  U.  C.  ch.  16),  the  party  considering  himself  aggrieved 
may  appeal  where  “ the  value  of  the  goods,  chattels,  rights, 
or  credits  to  be  affected  ” by  the  judgment  exceeds  $200. 
The  words  “ rights  or  credits  ” here  used,  must  be  con- 
sidered as  extending  to  include  realty,  and  therefore  the 
rights  and  credits  affected  by  the  judgment  in  this  case 
far  exceed  $200  in  value. 

The  plaintiff  might  also  have  had  the  proceedings  trans- 
ferred from  the  Surrogate  Court  to  the  Court  of  Chancery 
under  sec.  28  of  the  Surrogate  Court  Act. 

Brough,  in  reply.  The  plaintiff  could  not  have  appealed 
as  the  property  affected  was  not  of  sufficient  value.  The 
general  words  “ rights  and  credits/’  following  the  more 
specific  words,  goods  and  chattels,  must  be  confined  in  their 
meaning  to  things  ejusdem  generis  with  goods  and  chat- 
tels : Maxwell  on  Statutes,  297-302.  Neither  could  the 
plaintiff  have  caused  the  proceedings  to  be  transferred  to 
the  Court  of  Chancery,  as  sec.  29  of  the  Surrogate  Court 
Act  provides  that  there  shall  be  no  transfer  “ unless  the 
personal  estate  of  the  deceased  exceeds  $200  in  value.” 

Spragge,  C. — The  order  appealed  from  by  the  plaintiff 
stays  proceedings  in  this  suit  until  security  be  given  for  the 
payment  of  the  costs  of  the  defendant  in  this  suit  incurred 
in  a suit  in  the  Surrogate  Court,  in  which  he  was  plaintiff. 

The  question  appealed  lies  in  a nut  shell.  The  statute 
under  which  the  order  was  made,  29-30  Vie.,  ch.  42,  sec.  1, 
provides  that  “ security  for  costs  may  be  granted  to  the  de- 
fendant or  applicant  in  any  suit  or  proceeding  in  which  it 
is  made  to  appear  satisfactorily  to  the  Court  in  which  such 
suit  or  proceeding  has  been  instituted  or  taken,  or  to  any 
Judge  in  Chambers,  that  the  plaintiff  has  brought  a former 
suit  or  proceeding  for  the  same  cause,  which  is  pending 
either  in  Upper  Canada  or  any  other  country ; or  that  he 
has  judgment-or  rule  or  order  passed  against  him  in  such 
suit  or  proceeding,  with  costs,  and  that  such  costs  have  not 
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been  paid,  and  such  Court  or  Judge  may  thereupon  make 
such  rule  or  order  staying  such  proceedings  until  such  se- 
curity be  given  as  to  such  Court  or  Judge  shall  seem  meet.” 

It  lies  at  the  very  root  of  the  title  of  a party  to  obtain 
such  security  for  costs,  that  costs  have  been  adjudged  to  be 
paid  by  the  party  against  whom  he  seeks  an  order  for  stay 
of  proceedings — default  by  that  party,  and  that  only,  gives 
him  the  right.  In  this  case  there  has  been  no  default,  and 
there  could  not  be,  inasmuch  as  the  costs  in  the  Surrogate 
Court  are,  as  both  parties  agree,  not  adjudged  to  be  paid 
by  the  party  against  whom  this  order  has  been  made  ; but 
they  are  made  payable  out  of  the  estate.  To  stay  his 
proceeding  in  this  suit  until  those  costs  are  paid,  is  in  effect 
usurping  the  functions  of  the  Surrogate  Judge,  and  fixing 
upon  a suitor  in  his  Court  a liability  to  pay  costs  when  the 
Surrogate  Judge  himself  had  adjudicated  differently  upon 
that  very  question. 

It  appears  to  me  that  the  order  made  by  the  learned 
Referee  must  have  been  made  under  a misapprehension, 
for  he  says  in  a note  that  has  been  furnished  to  me  of  his 
judgment : “ The  plaintiff  in  this  suit  has  had  a judgment 
passed  against  her  in  a former  proceeding  with  costs,  and 
those  costs  have  not  been  paid.”  The  formal  adjudication 
in  the  Surrogate  Court  should  have  been  before  the  Referee. 
It  was  not ; hence,  probably,  the  mistake  that  a judgment 
passed  against  her  with  costs. 

There  are  some  minor  points  in  the  case  which  it  is  not 
necessary  for  me  to  notice.  The  appeal  is  allowed,  with 
costs. 

It  is  understood,  of  course,  that  I say  nothing  upon  the 
question  of  res  judicata,  which  was  not  argued  before  me, 
and  it  is  not  necessary  for  the  decision  of  the  question  that 
was  argued. 


Appeal  alloived. 
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Examination  of  agent. 

When  the  bill  alleged  that  the  contract  in  question  was  entered  into  by  the 

agent  of  the  bank  on  its  behalf,  an  order  was  made  for  his  examination. 

[October  10,  1877. — The  Rejeree.] 

K.  W.  Hoyles  moved  on  notice  for  an  order  for  the  ex- 
amination of  the  plaintiffs’  agent  at  Seaforth.  The  bill 
alleged  that  the  contract  in  question  in  the  suit  was  entered 
into  by  him  on  behalf  of  the  bank.  He  cited  Kerr  on 
Discovery,  48,  50,  51,  92;  Story  on  Pleading,  sec.  235, 
8th  ed. 

H.  Cassels,  contra.  The  order  asked  cannot  be  made  in 
such  a case  as  this,  where  the  officer  is  not  a necessary 
party  to  a cross-bill  for  discovery.  He  can  only  be  ex- 
amined as  a witness.  The  answer  is  not  in  the  nature  of 
a cross-bill  for  discovery.  Dickson  v.  Covert , 2 Chy.  Ch.  342. 

Mr.  Stephens. — I think  the  agent  at  Seaforth  is  the 
proper  person  to  be  examined  in  reference  to  the  contract 
alleged  to  have  been  entered  into  by  him  on  behalf  of  the 
corporation,  and  to  acts  done  by  the  corporation  through 
him  at  the  time  of  the  contract,  and  subsequently  thereto 
in  reference  to  the  subject  matter  of  the  suit,  as  set  out  in 
the  bill : Kerr  on  Discovery,  50-92  ; Glascott  v.  Copper  - 
miners'  Company,  11  Sim.  305.  The  order  must,  there- 
fore, go  for  his  examination. 


Order  accordingly. 
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Rowe  y.  Wert. 

Dower — Mortgage— Appeal  from  Master's  report — “ Special  circum- 
stance ” — G.  0.  220. 

A wife  joined  in  a mortgage  made  by  her  husband  for  the  purpose  of 
barring  her  dower,  and  he  subsequently  mortgaged  the  equity  of  redemp- 
tion, to  which  deed  she  was  not  a party. 

Held,  that  she  was  entitled  to  dower  as  against  the  second  mortgagee. 

Held , also,  that  under  G.  0.  220,  the  Master,  in  his  subsequent  report  in  a 
suit  for  the  sale  of  the  mortgaged  premises  by  the  first  mortgagee,  had 
power  to  report  the  widow’k  claim  to  dower  against  the  second  mort- 
gagee as  a “ special  circumstance.” 

Leave  to  appeal  from  the  Master’s  report,  after  an  unexplained  delay  of  six 
months,  was  refused. 

Dawson  v.  Whitehaven , 37  L.  T.  N.  S.  64,  distinguished. 

[October  16,  1877. — The  Master.  ] 

This  was  a suit  for  sale  by  a first  mortgagee  after  the 
death  of  the  mortgagor.  Tt  appeared  that  after  making 
the  mortgage  in  question,  in  which  his  wife  had  joined  for 
the  purpose  of  barring  her  dower,  the  mortgagor  had  mort- 
gaged the  eqr^ty  of  redemption,  but  his  wife  was  not  a 
party  to  this  conveyance. 

In  taking  the  subsequent  accounts  in  this  suit  after  the 
sale  of  the  mortgaged  premises,  the  Master,  at  Belleville, 
found  that  the  widow  was  entitled  to  dower  as  against  the 
second  mortgagee,  and  reported  it  as  a special  circum- 
stance under  General  Order  220. 

From  this  finding  the  second  mortgagee  asked  for  leave 
to  appeal.  The  application  was  not  made  until  six  months 
after  the  date  of  the  report,  although  the  solicitor  had 
notified  the  defendant’s  solicitor  immediately  after  the 
report  was  filed  of  his  intention  to  appeal. 

H.  Thome , in  support  of  the  application.  The  Master 
had  no  power  to  entertain  the  claim.  It  should  have  been 
raised  on  the  first  account.  No  account  of  the  rents  and 
profits  was  taken,  although  the  widow  has  been  in  occupa- 
tion. Dawson  v.  Whitehaven,  37  L.  T.  N.  S.  64,  expressly 
decides  a widow  is  not  entitled  to  dower  under  the  circum- 
stances of  this  case.  We  should  not  be  refused  leave  to 
appeal  on  account  of  the  delay,  as  no  one  can  be  prejudiced 
by  it. 
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N.  W.  Hoyles , contra.  The  delay  has  been  most  unreason- 
able, and  no  excuse  has  been  given  for  it.  The  case  cited 
does  not  apply,  as  there  is  no  equitable  dower  in  England. 
The  Master  simply  found  that  the  widow’s  claim  for  dower 
was  valid ; and  the  profits  which  she  has  received  can  be 
ascertained  when  the  amount  of  dower  which  she  is  entitled 
to  is  settled. 

The  Master,  sitting  for  the  Referee. — I refuse  the 
application  The  delay  is  great,  and  is  not  accounted  for. 
In  some  cases  leave  has  been  given  even  after  great  delay, 
but  in  all  such  cases  some  excuse  for  the  delay  has  been 
given.  Here,  two  days  after  the  report  was  filed,  the 
solicitor  knew  of  the  report  and  its  contents,  and  stated  in 
a letter  to  the  defendant’s  solicitor  his  intention  of  appealing, 
yet  he  took  no  steps  to  do  so  for  at  all  events  six  months. 

I do  not  think  the  Master  was  wrong  in  reporting  as  he 
has  done.  It  is  not  beyond  his  jurisdiction.  He  has  only 
reported  to  the  Court  a special  circumstance  which,  under 
G.  0.  220,  he  had  the  right  to  do.  He  has  not  taken  any 
account  of  the  amount  due  the  widow ; he  has  simply 
reported  as  a fact  that  her  claim  to  dower  comes  in  between 
the  claim  of  the  plaintiff  and  that  of  the  subsequent  incum- 
brancer. The  amount  to  which  the  widow  may  be  entitled 
has  yet  to  be  ascertained,  and  then  any  question  as  to  her 
past  receipt  of  rents  can  be  gone  into. 

At  the  time  the  Master  made  his  report,  the  widow  was, 
under  the  authorities,  clearly  entitled  to  dower.  That  she 
is  not  now  entitled  to  dower  can  be  argued  only  on  the 
authority  of  Lawson  v.  Whitehaven , 37  L.  T.  N.  S.  64.  I 
have  read  that  case  carefully,  and  I do  not  think  it  is  an 
authority  in  this  country.  The  reasoning  by  which  the 
Court  of  Appeal  came  to  the  conclusion  that  the  widow 
was  not  entitled  to  dower  was,  that  the  wife  having  with 
the  husband  joined  in  a mortgage  of  the  legal  estate  with  a 
power  of  redemption,  she  assented  to  her  husband’s  estate 
being  converted  from  a legal  into  an  equitable  estate  ; 
having  done  so,  as  the  Master  of  the  Rolls  says,  at  p.  65  : 
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“ She  knew,  or  must  be  taken  to  have  known,  that  one  of 
the  incidents  to  the  legal  estate,  the  inchoate  right  to  dower, 
did  not  attach  to  equitable  estate  * * She  extinguished 
her  dower  at  law,  and  that  extinguishment  at  law  operated 
as  an  extinguishment  in  equity,  because  the  dower  did  not 
exist  in  equity  at  all.”  Again  he  says,  p.  66,  “The  legal  right 
to  dower  was  extinguished,  and  the  right  to  dower  not  being 
an  incident  to  an  equitable  estate  cannot  exist  for  any  pur- 
pose that  can  be  recognized  in  this  Court.”  L.  J.  Cotton  took 
exactly  the  same  ground,  though  he  admitted  that  when 
dealing  with  property  which  a Court  of  equity  recognizes 
and  assists  a party  in  securing,  as  a mere  equity,  the  general 
proposition  is  true,  that  where  a wife  mortgages  her  pro- 
perty, she  is  considered  as  parting  with  that  solely  for  the 
purpose  of  the  mortgage,  and  not  further  or  otherwise. 
This  was  the  view  taken  by  Mowat,  Y.  C.,  in  Forrest  v. 
haycock , 18  Gr.  611,  and  has  ever  since  been  in  this  country 
considered  as  the  correct  one.  In  another  respect  Dawson  v. 
Bank  of  Whitehaven  may  be  distinguished.  The  mortgage 
deed  contained  a power  or  trust  to  sell.  That  power  was 
exercised  in  the  life-time  of  the  husband,  and  the  estate 
was  converted  into  personalty,  the  wife  assenting  thereto 
by  being  a party  to  the  deed. 

The  objection  that  the  existence  of  a claim  for  dower 
should  have  been  made  known  at  the  time  of  the  original 
reference  before  the  Master  has  no  force.  Had  the  defen- 
dants redeemed,  in  pursuance  of  the  report  then  made,  no 
question  as  to  the  dower  would  have  arisen.  The  widow 
would,  as  against  the  heirs,  have  been  let  into  her  dower 
out  of  the  land,  freed  from  all  incumbrances.  It  was  only 
when  the  land  had  been  sold,  and  it  became  necessary  for 
the  Master  to  report  to  whom  the  money  was  payable,  that 
it  was  important  to  notice  this  dower  claim. 

Tha/t  no  account  has  been  taken  of  the  widow’s  occupa- 
tion of  the  land  is  an  objection  already  disposed  of.  The 
Master  has  taken  no  account  of  the  amount  to  which  she 
is  entitled  for  either  past  or  future  dower. 

The  application  must  be  refused,  with  costs. 
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Costs — Set-off— Lien  of  Solicitor  and  Attorney . 

Where  there  is  a different  cause  of  action  in  different  Courts  between  the 
same  parties,  the  costs  will  not  be  ordered  to  be  set  off. 

[October  22,  1877.— Blake,  V.  C.] 

The  plaintiff  was  a member  of  the  defendants’  association. 
Under  certain  proceedings  taken  by  the  association,  he  was 
deprived  of  his  rights  as  a member,  whereupon  he  insti- 
tuted an  action  at  law  for  wrongful  expulsion.  The  Court 
of  Law  held  that  the  proceedings  taken  by  the  association 
were  void,  and  that,  consequently,  although  the  plaintiff  had 
been  deprived  of  his  rights,  he  had  not  been  expelled,  and  he 
was  therefore  nonsuited.  The  defendants  taxed  their  costs, 
which  had  not  been  paid.  The  plaintiff  was  then  restored 
to  his  rights  as  a member  of  the  association,  but  was  again 
improperly  deprived  of  them.  This  bill  was  filed  for  an 
injunction  restraining  the  defendants  from  withholding 
his  rights  from  him.  By  their  answer  defendants  sub- 
mitted to  a decree.  The  parties  by  consent  appeared  in 
Chambers  to  discuss  the  question  whether  defendants  were 
entitled  to  have  the  costs  of  this  suit  set  off  against  the 
costs  of  the  action  at  law. 

Ewart , for  defendants.  In  Wilson  v.  Switzer,  1 Chy.  Ch. 
75,  the  present  Chancellor  examines  all  the  authorities,  and 
points  out  the  ground  upon  which  they  can  all  be  reconciled. 
It  is  that  this  Court  cannot  interfere  with  a lien  of  an 
attorney,  obtained  in  and  recognized  by  a Court  of  Law, 
but  that  the  lien  of  a solicitor  of  this  Court  is  subject  to 
the  direction  of  the  Court  in  doing  justice  between  the 
parties.  The  statement  in  DanielVs  Chy.  Practice,  1721,  is 
not  warranted  by  the  two  authorities  cited  in  support  of  it, 
Ex  parte  Cleland,  L.  It.  2 Ch.  App.  808,  and  Re  Bank  of 
Hindustan,  L.  It.  3 Ch.  App.  125,  which  are  cases  arising 
in  bankruptcy. 
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A.  Hoskin,  for  the  plaintiff.  The  causes  of  action  here 
are  distinct.  Wilson  v.  Switzer , must  he  considered  over- 
ruled by  Webb  v.  McArthur,  3 Chy.  Ch.  364.  He  referred 
also  to  Throckmorton  v.  Crowley,  L.  R 3 Eq.  198. 

Eivart,  in  reply : The  two  causes  are  sufficiently  con- 
nected : Wilson  v.  Switzer . The  cases  cited  by  Mr.  Hoskin 
are  consistent  with  Wilson  v.  Switzer,  as  in  these  cases  the 
lien  was  claimed  by  the  attorney-at-law. 

Blake,  V.  C. — 1 think  I should  not  interfere  to  deprive 
either  a solicitor  or  an  attorney  of  the  charge  in  his  favour  of 
the  costs  where  the  matters  are  not  identical.  It  is  true,  that 
where  there  is  a matter  in  issue  between  the  same  parties, 
there  is  the  right  to  compromise  and  to  set  off  between  the 
parties,  and  on  the  ultimate  balance  there  is  a lien  for  costs. 
But  where  there  is  a different  cause  of  action  in  different 
Courts,  and  the  costs  are  unpaid,  I do  not  think  I should 
deprive  either  the  attorney  or  solicitor  of  the  right  to  claim 
the  costs  which  he  has  earned  as  against  the  person  who 
has  been  ordered  to  pay  them.  I think  the  plaintiff  should 
pay  the  costs  of  the  suit  and  of  this  application. 


Dobson  v.  Dobson. 

Examination  on  affidavit  on  'production. 

A defendant  can  be  examined  upon  bis  affidavit  on  production  after  he  has 
been  examined  on  his  answer ; but,  Semble,  where  such  a course  is 
unnecessary,  and  there  is  no  good  reason  for  not  waiting  for  the  affidavit 
on  production,  the  costs  of  only  one  examination  will  be  allowed. 

Faxton  v.  Jones , 6 P.  R.  135,  overruled. 

[October  24,  1877. — Spragge,  C.] 

A.  G.  M.  Spragge,  moved  on  notice  for  an  order  to  compel 
the  defendant  to  attend  for  examination  at  his  own  expense 
or  be  committed  for  contempt.  He  read  the  subpoena, 
appointment,  affidavit  of  service  and  the  certificate  of  non- 
attendance. 
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It  appeared  that  the  defendant’s  attendance  was  desired 
for  the  purpose  of  examining  him  on  his  affidavit  on  produc- 
tion, which  had  been  filed  subsequently  to  his  examination 
-on  his  answer. 

T.  Johnson , for  the  defendant,  contended  on  the  authority 
of  Paxton  v.  Jones,  6 P.  R.  135,  that  having  been  already  ex- 
amined on  his  answer,  the  defendant  could  not  be  compelled  to 
submit  to  another  examination  on  his  affidavit  on  production. 

Spragge  urged  that  a defendant  could  be  cross-examined 
-on  his  affidavit  on  production  under  order  268. 

Mr.  Stephens — following  Paxton  v.  Jones — refused  to 
make  the  order. 

The  plaintiff  appealed. 

The  appeal  was  argued  by  the  same  counsel. 

Spragge,  C. — I think  that  Manby  v.BewicIce,  8 DeG.  M.  & 
G.  470,  upon  which  Paxton  v.  Jones,  6 P.R.  135,  was  decided, 
does  not  apply  to  our  practice.  Manby  v.  Bewiche  was  de- 
cided upon  the  English  Chancery  Practice  Amendment  Act, 
sec.  40,  corresponding  with  our  General  Orders  266  and  268  ; 
there  being  in  England  no  provision  by  statute  or  General 
Order  similar  to  our  General  Order  138. 

The  practice  under  the  General  Order  was  considered  by 
the  Court  not  very  long  after  its  promulgation,  in  Niclioll  v. 
Elliott,  3 Gr.  536.  The  question  in  that  case  was,  wThat  the 
defendant  was  bound  to  discover  and  what  he  was  entitled  to 
protect.  The  learned  Chancellor  said,  at  page  545 : — 

“ It  is  obvious,  therefore,  that  the  alteration  which  has 
been  made  in  the  practice  has  not  subjected  this  defen- 
dant to  any  disadvantage ; he  might  have  protected  these 
documents  quite  as  effectually  under  the  present  as  under 
the  former  practice  ; for  the  thirty-first  order  of  May,  1850, 
expressly  enables  parties  to  assign  by  affidavit  any  reason 
for  the  non-production  of  documents  which  might  have  been 
before  assigned  by  answer.  Under  the  present  system 
the  order  of  course  for  the  production  of  documents  sup- 
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plies  the  place  of  the  ordinary  interrogatory  formerly 
introduced  into  the  bill ; and  the  affidavit  in  reply  comes- 
instead  of  the  answer  to  that  interrogatory.  Whatever  dis- 
covery therefore  a defendant  would  have  been  bound  to 
give  by  answer,  with  respect  to  documents  in  his  possession, 
ought  now  to  be  furnished  by  the  affidavit  in  reply ; and  the 
ground  upon  which  he  relies  to  excuse  production,  should  be 
stated  with  the  same  particularity.  Where  the  affidavit 
fails  to  furnish  the  discovery  to  which  the  plaintiff  may  be 
entitled,  it  will  be  competent  for  him,  of  course,  to  cause  the 
defendant  to  be  examined  viva  voce ; and  where  that  ne- 
cessity arises  without  sufficient  excuse,  the  cost  of  such  pro- 
ceeding should  be  borne  by  the  defendant.” 

The  objection  to  an  examination  upon  affidavit  is,  that  it 
subjects  the  defendant  to  two  examinations,  one  upon  his 
answer  coming  in  and  a second  upon  the  filing  of  his  affidavit 
on  production.  But  the  order  to  produce  does  not  issue  till 
after  answer,  and  the  plaintiff  is  entitled  to  examination 
upon  the  answer  as  soon  as  it  is  filed,  and  is  entitled 
to  an  order  for  production  as  soon  as  the  answer  is  filed 
or  the  time  for  answering  has  expired. 

In  practice  I am  informed  it  is  usual  to  postpone  the 
examination  of  the  party  until  the  affidavit  on  production  is 
filed  or  the  ten  days  for  filing  it  have  expired,  and  this  is 
certainly  a proper  practice,  saving  the  costs  of  two  exami- 
nations, and  giving  probably  a more  effectual  examination. 
But  apart  from  the  question  of  costs,  which  the  Court 
might  deal  with  in  the  case  of  two  examinations  without  any 
reason  for  it,  the  question  is,  the  right  of  a plaintiff  (I 
am  dealing  now  only  with  the  case  of  a plaintiff)  after  ex- 
amining the  defendant  upon  his  answer  to  examine  him  also 
upon  his  affidavit  on  production.  It  is  to  be  observed  that 
the  defendant  cannot  file  his  affidavit  on  production  until  an 
order  to  produce  is  made.  This  was  determined  rightly,  no 
doubt,  by  Mr.  Boyd,  when  Master  in  Ordinary  sitting  for 
the  Beferee,  in  Kennedy  v.  The  Royal  Insurance  Company , 
3 Chy.  Ch.  489;  and  the  order  to  produce  cannot  issue 
till  the  answer  is  in  or  is  due,  and  the  defendant  has 
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ten  days  after  service  of  the  order  to  file  his  affidavit.  Ordi- 
narily a plaintiff  may,  without  detriment  to  his  case,  wait 
the  ten  days,  but  in  some  cases  it  may  be  material  to  him  to 
examine  the  defendant  immediately.  To  take  such  a case — 
the  plaintiff  does  examine  immediately,  but  does  not  examine 
upon  the  production  of  documents,  for  the  affidavit  on  pro- 
duction is  not  yet  filed.  If  he  cannot  examine  upon 
that  affidavit  when  it  is  filed,  he  will  not  be  in  so  good 
a position  as  to  that  branch  of  discovery  which  he  is 
entitled  to  from  the  defendant,  as  he  was  before  the  Orders 
of  May,  1850.  Those  Orders  certainly  contemplate  that 
the  right  of  the  plaintiff  to  discovery  in  relation  to  docu- 
ments should  be  as  it  was  before  the  passing  of  the  Orders, 
as  full  and  as  searching  as  in  relation  to  any  other  branch 
of  discovery.  The  Chancellor  in  Nicholl  v.  Eliott,  3 Gr. 
536,  considered  the  plaintiff  entitled  “of  course”  to  examine 
the  defendant  upon  his  affidavit  on  production,  and  the  other 
members  of  the  Court  agreed.  Indeed  if  entitled  to  examine 
as  a substituted  mode  of  obtaining  discovery,  it  would  fol- 
low that  he  could  do  so  of  right  without  asking  t’  e leave  of  the 
Court.  I think  certainly  that  two  examinations,  one  upon  the 
answer,  and  a second  upon  the  affidavit  on  production,  is 
a course  that  should  not  be  resorted  to  unless  there  be  some 
good  reason  for  not  waiting  for  the  affidavit  on  production, 
and  speaking  for  myself  I should  say  I should  be  disposed  to 
give  the  costs  of  only  one  examination  where  the  interests  of 
the  plaintiff  would  not  be  prejudiced  by  there  being  only  one ; 
but  that  is  quite  a different  thing  from  denying  the  right  to 
this  kind  of  discovery  upon  affidavit  filed  after  examination 
upon  answer. 

In  this  case  the  suit  is  for  alimony,  and  it  may  be  that  the 
plaintiff’s  solicitors  are  perfectly  justified  in  the  course  that 
they  have  taken.  I cannot  assume  that  they  have  acted 
vexatiously  in  what  they  have  done.  If  they  have,  it  is  a 
matter  to  be  dealt  with  hereafter. 

The  learned  Referee  in  refusing  the  plaintiff’s  application 
in  this  case  has  followed  Paxton  v.  Jones , 6 P.  R.  135,  which 
was  decided  upon  Manby  v.  Bewiclce , 8 DeG.  M.  & G.  470.. 
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I think,  as  I have  said,  that  Manly  v.  Bewicke  does  not 
apply  to  our  practice,  and  the  appeal  must  therefore  be 
allowed,  with  costs. 

Appeal  allowed. 


Spears  y.  Waddel. 

Examination  de  bene  esse. 

.An  order  to  examine  a witness  de  bene  esse , will  be  made  where  the  witness 

is  going  abroad  ; it  is  not  necessary  to  shew  that  he  is  going  away  perma- 
nently, or  that  he  is  the  only  witness  to  the  facts  to  be  proved  by  him. 

[November  7,  1877. — The  Referee ] 

N.  W.  Hoyles  moved  on  notice  for  an  order  to  examine 
a witness  de  bene  esse , on  the  ground  that  he  was  going  out 
of  the  country.  He  filed  an  affidavit  to  that  effect. 

G.  B.  Gordon  objected  that  the  affidavit  was  insufficient, 
as  it  did  not  state  that  the  witness  was  going  away  perma- 
nently, and  that  he  was  the  only  witness  to  the  facts  which 
they  intended  to  prove  by  him.  He  cited  Jamison  v. 
Jones,  3 Chy.  Ch.  98  ; Whitehead  v.  Buffalo  & Lake  Huron 
R.  R.  Co.,  5 L.  J.  O.  S.  232. 

Hoskins,  Q.  C.,  also  objected  that  the  affidavit  was  very 
meagre. 

Hoyles,  in  reply,  contended  that  it  was  sufficient  to 
to  shew  that  the  witness  was  going  out  of  the  country, 
and  that  it  was  not  necessary  to  prove  that  he  was  the 
only  witness  to  a particular  fact : Leggo's  Chy.  Prac.  589  ; 
Grove  v.  Young , 3 DeG.  & S.  397 ; Daniells’s  Forms,  827. 

Mr.  Stephens  thought  the  affidavit  was  sufficient,  and 
made  the  order  asked. 


Order  accordingly. 
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Davis  v.  Fenton  et  al. 

Next  friend — Absence  from  jurisdiction  of. 

Where  the  next  friend  of  an  infant  went  out  of  the  jurisdiction  pending  the 
suit,  but  swore  that  she  intended  to  return  by  a day  named,  the  referee 
stayed  proceedings  until  the  appointment  of  a new  next  friend.  On 
appeal  Blake,  V.  C.,  directed  the  matter  to  stand  until  after  that  day; 
and  the  next  friend  not  having  then  returned,  dismissed  the  appeal  with 

[November  26,  1877. — Blake , V.  C.] 

Th-e  bill  in  this  case  was  filed  on  behalf  of  an  infant  by 
his  next  friend. 

The  defendants  moved  to  stay  all  proceedings  until  a new 
next  friend  should  be  appointed,  on  the  ground  that  since 
the  bill  was  filed  the  next  friend  had  gone  to  Philadelphia 
to  live  there  permanently : that  all  her  relatives  lived  in 
the  United  States:  that  she  had  several  times  failed  to 
obtain  a certificate  as  a school  teacher  for  Ontario  : and 
that  she  had  no  ties  in  this  Province. 

In  answer  to  the  application,  the  plaintiff  swore  that  he 
believed  the  absence  of  his  next  friend  was  of  a temporary 
nature,  and  that  he  did  not  know  any  one  else  having  a 
permanent  residence  in  Canada  whom  he  could  ask  to  act 
as  his  next  friend  for  the  purposes  of  this  suit.  The  next 
friend  swore,  “ I intend  returning  to  the  said  Province  of 
Ontario,  Canada,  very  shortly,  certainly  before  Christmas 
next,  and  to  make  the  said  Province  my  permanent  resi- 
dence for  the  future.” 

H.  Cassels,  for  the  applicants,  contended  that  the  next 
friend  must  reside  within  the  jurisdiction,  and  that  where 
it  is  shewn,  as  in  this  case,  that  all  the  circumstances  of  the 
next  friend  point  to  her  remaining  permanently  without 
the  jurisdiction,  the  mere  statement  of  her  intention  to 
return  will  not  be  sufficient  to  overcome  the  fact  of  her 
absence,  and  remove  the  disability  thereby  incurred.  He 
cited  Alcock  v.  Alcock,  5 DeG.  J.  & S.  672;  Squirrel  v. 
Squirrel,  2 Dick.  765  ; Grant  v.  Winchester , 6 P.  R.  44  ; 
Stinson  v.  Martin,  2 Chy.  Ch.  86. 
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F.  Arnoldi,  for  the  plaintiff,  argued  that  as  the  residence 
of  a next  friend  within  the  jurisdiction  was  formerly  re- 
quired only  for  the  purpose  of  enabling  the  Court  to  en- 
force against  him  its  process  to  compel  the  payment  of  the 
defendant’s  costs,  and  as  the  next  friend  of  an  infant 
need  not  be  a person  of  substance,  there  was  no  longer,  since 
the  abolition  of  imprisonment  for  non-payment  of  money, 
any  reason  for  requiring  the  residence  of  a next  friend  with- 
in the  jurisdiction.  He  further  argued  that  the  statement 
of  her  intention  to  return  was  a sufficient  answer  to  the 
motion.  He  referred  to  Re  McConnell,  3 Chy.  Ch.  423  ; 
White  v.  Greathead,  15  Yes.  2;  Wilson  v.  Wilson,  6 P.  R. 
152 ; Blaheney  v.  Dufaur,  2 DeG.  M.  & G.  771 ; DanielVs 
Chy.  Prac,  37-81,  4th  ed. 

After  taking  time  to  consider,  the  Eeferee  made  an  order 
staying  all  proceedings  until  a new  next  friend  was  ap- 
pointed, with  liberty  to  the  plaintiff  to  apply  to  discharge 
the  order  in  the  event  of  the  next  friend  returning  to  the 
jurisdiction. 

From  this  order  the  plaintiff  appealed,  and  the  appeal 
came  on  to  be  heard  on  the  27th  November,  1877,  before 
Blake,  Y.  C.,  who  directed  the  matter  to  stand  until  the 
7th  January,  1878,  to  see  if  the  next  friend  would  carry  out 
her  intention  to  return. 

On  the  7th  January,  1878,  H.  Cassels  asked  that  the 
appeal  should  be  dismissed,  as  the  next  friend  had  not  yet 
returned. 

F.  Arnoldi  stated  that  letters  had  been  received  from 
the  next  friend  saying  that  she  was  unavoidably  kept  away 
and  would  be  unable  to  return  until  March,  and  asked  that 
the  motion  might  stand  over  until  then. 

Blake,  Y.  C.,  dismissed  the  appeal,  with  costs. 

Appeal  dismissed,  with  costs. 
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In  Re  Solicitors. 

Bill  of  costs —Taxation — Reference  under  34  Vic.  ch.  12,  sec.  13,  0. 

sUnder  34  Vic.  ch.  12,  sec.  13,  0.,  where  a month  has  elapsed  since  the 

delivery  of  a bill  of  costs,  the  solicitor  is  entitled  to  a reference  for  tax- 
ation to  the  Master  of  the  County  in  which  the  work  was  done. 

[December  22,  1877. — The  Referee.'] 

This  was  a petition  on  behalf  of  the  solicitors  for  taxation 
of  a hill  of  costs  against  their  client — more  than  one  month 
having  elapsed  since  delivery. 

H.  Cassels,  for  the  petitioners,  contended  that  under  34 
Yic.  ch.  12,  sec.  13,  O.,  the  petitioners  were  entitled  to  have 
the  reference  to  Hamilton,  where  the  work  in  the  suit  had 
been  done. 

Mr.  Stephens  made  the  order  as  asked. 

December  18th,  1877.  A.  Creelman  for  the  client,  now 
applied  to  change  the  reference  from  Hamilton  to  Toronto, 
on  the  ground  that  under  34  Yic.  ch.  12,  sec.  13,  0.,  the 
reference  to  a County  Master  could  be  granted  at  the 
instance  of  a client  only,  and  not  at  the  instance  of  the 
solicitors ; and  that  even  if  the  solicitors  could  ask  a refer- 
ence to  a County  Master,  it  was  discretionary  with  the 
Court,  and  that  the  Court  should  refuse  it  where  the  client 
objected,  as  there  was  no  revision  of  a bill  of  costs  in  such 
a case,  and  the  costs  of  appeal  were  so  great. 

H.  Cassels , for  the  solicitors,  contended  that  if  sec.  13  of 
34  Yic.  ch.  12, 0.,  be  substituted  for  Consol.  Stat.  U.  C.  ch.  35, 
sec.  28,  as  it  is  enacted  it  shall  be,  it  is  clear  that  if  the 
client  do  not  issue  an  order  within  one  month  after  the  de- 
livery of  the  bill,  the  solicitors  may  apply  and  may  get  what- 
ever order  the  client  could  have  obtained  within  the  month. 
As  to  the  discretion  of  the  Court,  the  client’s  interest 
would  not  be  considered  as  outweighing  that  of  the  solid- 
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tors,  where,  as  in  this  case,  the  bill  of  costs  had  been  de- 
livered in  June,  and  no  action  had  been  taken  on  it  by  the 
client  until  six  months  afterwards,  and  after  the  solicitors 
themselves  had  been  compel]  ed  to  take  proceedings  to 
realize  their  charges.  It  was  also  sworn  that  great  loss 
would  arise  to  the  solicitors  by  their  being  obliged  to  come 
to  Toronto  with  all  their  letter-books  and  dockets  to  vouch 
the  items  in  the  bill  of  costs,  which  extended  over  a period 
of  about  four  years. 

After  consideration,  Mr.  Stephens  held,  that  under  the 
above  section  either  the  client  or  solicitor  were  entitled  to 
have  a reference  to  a County  Master,  and  refused  the  ap- 
plication. 


Motion  refused. 
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Cameron  v.  Kerr. 


Collateral  security  to  bank — Appropriation  of  payments. 

M.  & Co.  being  desirous  of  obtaining  additional  advances  from  a bank, 
executed  a mortgage  to  secure  a large  sum,  for  which,  they  were  liable 
on  the  31st  December,  1873,  on  commercial  paper  of  the  firm  and  its 
customers,  which  had  been  discounted  by  the  bank.  The  mortgage  pro- 
vided that  it  should  continue  a security  for  the  said  sum  and  all  renewals 
or  substitutions  therefor,  and  all  indebtedness  of  M.  & Co.  in  respect 
thereof.  After  the  mortgage  was  given,  M.  & Co.’s  line  of  discount  was 
increased,  but  no  separate  account  of  the  liabilities  secured  by  the  mort- 
gage and  these  further  advances  was  kept,  the  proceeds  of  the  discounts 
and  cash  deposits  being  carried  to  M.  & Co.’s  credit  in  one  open  current 
account,  against  which  they  drew  cheques  to  retire  the  notes  secured  by 
the  mortgage  as  they  matured.  M.  & Co.  became  insolvent  on  the  12th 
August,  1875,  their  indebtedness  in  the  meantime  never  having  been 
reduced. 

Held , that  this  mode  of  keeping  the  accounts  had  operated  as  a discharge 
of  the  mortgage  debt.  But  see  note  at  p.  269. 

[November  27,  1877. — The  Master .] 

In  this  case  the  usual  decree  for  sale  in  a mortgage  suit 
had  been  made.  The  mortgage  in  question  recited  that 
the  mortgagors  were  indebted  for  debts  contracted  to  the 
bank  in  the  course  of  banking,  for  which  the  bank  held 
the  commercial  paper  of  the  customers  of  the  mortgagors 
upon  which  the  advances  had  been  made ; that  the  mort- 
gagors had  applied  to  the  bank  for  additional  advances  for 
a limited  period,  to  which  the  bank  had  agreed  upon  re- 
ceiving security  for  the  then  indebtedness,  and  that  the 
mortgage  was  given  to  carry  out  such  agreement.  The  pro- 
viso for  repayment  is  set  out  in  the  Master’s  judgment. 

From  the  evidence  adduced,  it  appeared  that  the  in- 
debtedness to  the  bank  had  never  been  reduced,  but  that 
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no  separate  accounts  had  been  kept  by  the  bank,  or  any 
difference  made  in  their  mode  of  dealing. 

Mr  Crooks , Q.  C.,  and  Mr.  McMurrich,  for  the  defendants, 
contended  that  under  the  rule  in  Clayton’s  Case,  JDevaynes 
v.  Noble,  1 Mer.  530,  604,  the  mode  of  keeping  the  accounts 
by  the  bank  operated  to  discharge  the  mortgage  debt : 
Re  Brown,  2 Gr.  Ill  and  595  ; Buchanan  v.  Kerby,  5 
Gr.  336 ; Bank  of  Upper  Canada  v.  Commercial  Bank, 
7 Gr.  250,  423 ; that  the  indebtedness  existing  by  reason 
of  the  subsequent  discounts  was  a new  debt  created  by 
fresh  advances  not  covered  by  the  mortgage,  and  that 
under  the  Banking  Act  the  bank  had  no  power  to  take 
security  for  future  advances,  but  only  for  an  actual  and 
subsisting  debt:  34  Vic.  cap  5,  sec.  41,  D. 

Mr.  Rae  for  the  plaintiffs,  contended  that  the  mortgage 
being  what  the  parties  intended,  a continuing  security  for 
a then  existing  debt,  the  mere  substitution  of  one  evidence 
of  indebtedness  for  another  made  no  difference  so  long  as 
the  original  debt  continued  unpaid  : Woolley  v.  Jennings, 
5 B.  & C.  165;  Pease  v.  Hirst,  10  B.  & C.  122;  Hen- 
niker  v.  Wigg,  4 Q.  B.  792 ; Williams  v.  Rawlinson , 10 
Moore  374;  MacLeod  on  Banking,  3rd.  ed.,  445  et  seq. 
Nor  were  the  discounts  a fresh  advance:  Bank  of  Upper 
Canada  v.  Commercial  Bank,  7 Gr.  250. 

The  Master, — I must  find  that  the  debt  secured  by  the 
mortgage  in  question  has  been  paid  and  satisfied,  and  that  it 
was  so  before  the  12th  of  August,  1875,  when  Mr.  Moffatt 
made  an  assignment  under  the  Insolvent  Act  to  the 
defendant  Kerr. 

Up  to  the  31st  of  December,  1873,  the  firm  of  Moffatt 
Bros.  & Co.,  consisted  of  three  partners,  Lewis  Moffatt, 
Kenneth  McKenzie  Moffatt,  and  Lewis  Henry  Moffatt. 
Then  Kenneth  McKenzie  Moffatt  retired  from  the  firm,  the 
other  two  partners  continuing  the  business.  As  between 
themselves,  the  continuing  partners  were  to  assume  the  lia- 
bilities and  indemnify  Kenneth  McKenzie  Moffatt  against 
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them.  That  the  latter  was  retiring  from  business,  was 
known  to  the  plaintiff. 

On  the  31st  December,  1873,  the  firm  of  Moffatt,  Bros. 
& Co.,  consisting  of  the  three  partners,  were  liable  to  the 
bank  in  the  large  sum  of  $153,011,  being  the  amount  of 
the  commercial  paper  of  the  firm  and  of  its  customers, 
which  had  been  discounted  by  the  bank  for  the  firm.  The 
line  of  discount  which  the  firm  had  was  $125,000,  but  this 
had  been  exceeded.  The  bank  was  pressing  the  firm  to 
reduce  the  amount  of  paper  they  had  under  discount.  This 
the  Messrs.  Moffatt  were  unable  to  do,  and  on  the  contrary, 
they  wanted  their  line  of  discount  extended  to  $175,000. 

After  some  negotiations  between  the  bank  and  the 
Moffatts,  the  mortgage  in  question  was  given.  This 
document  was  intended  to  secure  the  payment  of  the 
$153,011,  due  from  the  Moffatts;  and  it  was  provided 
that  it  should  be  a continuing  security  for  the  said  sum, 
and  for  all  bills  of  exchange,  promissory  notes,  drafts, 
and  all  paper  upon  which  the  firm  of  Moffatt,  Bros.  & Co., 
were  liable  to  the  bank  on  the  31st  day  of  December, 
1873,  and  all  renewals,  alterations  and  substitutions  thereof, 
and  all  indebtedness  of  the  Moffatts  in  respect  of  the  said 
sum,  and  of  interest  and  bank  commission  thereon.  The 
mortgage  was  intended  to  continue  as  a security  to  the 
bank,  not  only  until  the  identical  notes,  drafts,  • and  all 
paper  held  by  this  bank  on  the  31st  day  of  December,  1873, 
were  paid,  but  until  all  renewals  of  that  paper,  and  all 
paper  substituted  for  that  paper  had  been  paid. 

The  mortgage  is  in  itself  in  proper  form  to  secure  the 
object  the  parties  to  it  had  in  view,  and  the  object  would 
have  been  secured  had  the  accounts  between  the  bank  and 
the  Moffatts  been  properly  kept  and  managed  after  the 
giving  of  the  mortgage.  These  accounts  were  not,  however, 
properly  kept  or  managed.  The  line  of  discount  of  the 
Moffatts  was,  as  arranged,  increased  after  the  giving  of  the 
mortgage,  but  instead  of  separate  accounts  being  kept  of 
the  dealings  between  them  and  the  bank  in  respect  of  the 
liabilities  secured  by  the  mortgage  and  these  further 
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advances,  all  were  mixed  in  one  common  account.  From 
time  to  time  notes  were  sent  in  by  the  Moffatts  for  dis- 
count. These  were  discounted  without  any  regard  to  the 
amount  of  notes  falling  due.  The  proceeds  of  the  discounts 
and  the  cash  deposits  they  made  were  all  carried  to  their 
credit  in  one  open  current  account.  Against  that  they 
drew  as  the  exigencies  of  their  business  required. 

As  the  notes  held  by  the  bank,  on  the  31st  December, 
1873,  matured,  cheques  were  drawn  to  retire  them. 
The  cheques  were  charged  against  the  Moffatts  in  their 
current  account  against  the  fund  to  their  credit  in  the  bank, 
made  up  from  the  proceeds  of  fresh  discounts,  and  from 
cash  deposits,  and  the  notes  were  delivered  up  to  the 
Moffatts. 

In  this  way,  during  the  month  of  January,  1874,  alone, 
notes  held  by  the  bank  on  . the  31st  December,  preceding,  to 
the  amount  of  $65,907.87,  were  retired. 

During  the  next  few  months  the  monthly  transactions 
between  the  bank  and  the  Moffatts,  the  proceeds  of  dis- 
counts and  deposits  on  the  one  hand,  and  the  drawing  on  the 
other,  varied  from  $175,000  to  $300,000.  The  account 
continuing  throughout  to  be  operated  on  in  the  same  way. 
Now  applying  to  the  case  the  well  known  rule  as  to 
appropriation  of  payments  it  is  evident  that  the  notes 
held  by  the  bank  on  the  31st  of  December,  1873,  the  due 
payment  of  which  the  mortgage  was  intended  to  secure, 
were  all  paid  and  retired  long  before  the  12th  of  August, 
1875. 

The  bank  manager  when  examined,  said  “ The  particular 
notes  mentioned  in  the  account  filed  7th  June,  (the  account 
filed  in  the  Master’s  office)  were  not  in  existence  at  the 
time  of  the  insolvency.  None  of  the  notes  at  that  time 
were  renewals  of  the  notes  in  existence  at  the  time  of 
the  mortgage.  These  were  substitutions.  I cannot  shew 
any  now.  The  books  don’t  shew.” 

He  then  went  on  to  shew  the  mode  of  dealing  between 
the  bank  and  the  Moffatts,  and  after  giving  details  as  to 
that,  he  said  : “ The  course  of  dealing  was,  by  fresh  dis- 
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counts  funds  were  provided  for  the  cheque  of  the  firm 
used  to  retire  the  notes  falling  due  on  any  particular  day.'? 

His  sworn  evidence,  however,  and  the  memorandum  of 
Moffatt  shew  that  the  notes  were  retired  by  cheques 
drawn  against  moneys  at  the  credit  of  the  Moffatts  derived 
from  the  proceeds  of  discounts  and  cash  deposits. 

The  mistake  of  the  bank  has  been  in  treating  the 
mortgage,  not  as  what  it  really  is,  a security  for  certain 
then  existing  notes,  and  for  any  notes  discounted  as  the 
renewals  of  such  notes,  or  in  substitution  for  them,  but  as 
a security  for  any  balance  the  Moffatts  might  from  time  to 
time  owe  the  bank,  to  the  extent  of  $153,000. 

The  simple  method  of  keeping  a separate  account  for 
the  dealings  between  the  bank  and  the  Moffatts  in  respect 
of  the  liabilities  secured  by  the  mortgage,  would  have  saved 
the  bank  from  the  loss  which,  owing  to  their  carelessness  in 
this  respect,  they  now  sustain. 

Note. — This  decision  has  since  been  reversed  by  Blake,  V.  C.,  whose 
judgment  has  been  affirmed  by  the  Court  of  Appeal. 
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Broughton  y.  Sm allpiece. 

Mechanics’  Lien — R.  S.  0.  ch.  120 — Mortgagee — Priority. 

Held , that  under  section  7 of  R.  S.  0.  c.  120,  where  land  is  improved  sub- 
sequently to  the  making  of  a mortgage  thereon,  a lienholder  has  a first 
charge,  prior  to  the  mortgagee,  on  the  extra  selling  value  which  the  land 
has  acquired  by  reason  of  his  time,  labour,  and  materials. 

[December  15,  1877. — The  Master. \ 

This  was  a mortgage  suit.  Subsequently  to  the  regis- 
tration of  the  plaintiff’s  mortgage  one  William  Elkins  had 
obtained  and  registered  a mechanics’  lien  against  the 
owners  of  the  equity  of  redemption  of  the  land  in  question, 
in  a suit  in  another  Court  to  which  the  plaintiff  was  not  a 
party. 

The  purchaser  under  the  decree  objected  that  Elkins’s 
lien  was  an  incumbrance  on  the  land  which  the  plaintiff 
was  bound  to  remove.  The  lien  holder,  not  being  a party 
to  this  suit,  appeared  and  consented  to  have  the  question  of 
title  determined  by  the  Master  in  Ordinary. 

Mr.  J.  II.  McDonald,  for  the  plaintiff. 

The  plaintiff,  as  mortgagee,  has  a vested  right  which 
the  section  of  the  Act  in  question  (R.  S.  O.,  cap.  120 
sec.  7),  is  said  to  take  away.  This  will  not  be  held  to  be 
the  effect  of  an  Act  of  Parliament  unless  the  language  is  free 
from  doubt,  and  this  section  would,  if  literally  construed, 
be  utterly  meaningless. 

The  mortgagee  should  have  been  a party  to  the  lien 
holder’s  suit,  and  not  having  been  such  his  title  cannot 
be  affected  by  the  registered  lien.  The  land  was  not  sold 
for  sufficient  to  pay  the  plaintiff’s  claim,  so  that  practi- 
cally the  defendants  against  whom  the  lien  was  sought  to 
be  enforced,  had  no  interest  in  the  land. 

The  work  done  by  Elkins  was  plastering  a house,  and  even 
if  the  Act  in  question  is  held  to  give  him  priority  as  to  a 
part  of  the  selling  price  of  the  land,  it  will  be  practically 
impossible  to  determine  what  that  interest  is. 
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Mr.  Black , for  Elkins. 

The  intention  of  the  Legislature  in  passing  the  Mechanics’ 
Lien  Acts  was,  to  give  to  any  man  who,  by  labour  or  other- 
wise, improved  the  property  of  another,  a lien  or  charge 
upon  the  land  and  improvements  for  the  price.  In  this 
view  section  7 of  the  R S.  0.,  c.  120,  is  clear.  The  vested 
right  of  the  mortgagee  is  not  disturbed,  as  he  is  allowed 
to  retain  all  the  security  he  ever  contracted  for.  Priority 
is  only  given  to  the  lien  holder  over  that  part  of  the  selling 
price  of  the  land  which  has  been  paid  by  the  purchaser  on 
account  of  the  work  done.  This  is  the  meaning  of  the 
section. 

The  plaintiff  cannot  dispute  the  validity  of  Elkins’  lien  on 
this  application.  The  question  of  priority  is  the  only  one 
the  holder  consented  to  have  tried.  If  the  mortgagee  had 
intended  to  try  the  validity  of  the  lien,  the  lien  holder 
should  have  been  made  a party  to  this  suit.  In  the  same, 
way  if  the  lien  is  held  not  to  be  prior  to  the  mortgage,  for 
Elkins  should  have  been  a party  to  the  suit  as  interested 
in  the  equity  of  redemption. 

The  Act  will  not  be  presumed  to  be  insensible  because 
of  the  difficulty  there  may  be  in  working  out  some  of  its 
clauses. 

The  Master. — The  plaintiff  is  a mortgagee,  having  a 
duly  registered  mortgage.  He  filed  his  bill  for  sale  on  the 
18th  of  April,  1877.  On  the  17th  day  of  September,  a 
decree  was  made,  and  on  the  7th  of  October,  by  consent  of 
the  defendant,  a final  order  for  sale  was  obtained,  and  under 
it  the  land  has  been  sold. 

The  defendant  had  been  erecting  houses  on  the  property 
and  on  the  2nd  of  June,  a sub-contractor  registered  a lien 
under  the  Mechanics’  Lien  Act,  which  he  followed  up 
by  a suit  against  the  owner  of  the  land,  (the  defendant  in 
this  suit),  and  the  contractors  under  whom  he  was  a sub- 
contractor, in  which,  on  the  7th  of  August,  he  recovered 
a judgment. 

The  purchaser  under  the  decree  objects  to  the  title  on 
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the  ground  that  the  lien  is  an  encumbrance  which  must 
be  removed,  and  the  lien  holder  claims  to  share  in  the  pur- 
chase money.  The  purchase  money  was  not  sufficient  to 
pay  the  full  claim  of  the  mortgagee. 

The  rights  of  the  mortgagee  and  the  lien  holder  have  been 
argued,  and  are  now  to  be  disposed  of. 

The  section  of  the  Mechanics’  Lien  Act  of  1874,  which 
regulates  these,  is  the  4th.  That  section  is  as  follows : — “ In 
case  the  land  upon  or  in  respect  of  which  the  work  is  done 
or  materials  or  machinery  are  placed,  is  encumbered  by  a 
mortgage  or  other  charge  existing  or  created  before  the 
commencement  of  the  work,  or  of  the  placing  of  the  ma- 
terials or  machinery  upon  the  land,  such  mortgage  or  other 
charge  shall  not  have  priority  over  the  lien  to  any  greater 
extent  than  the  sum  by  which  the  selling  value  of  the  land, 
with  such  work,  materials,  or  machinery  thereon,  exceeds 
the  sum  by  which  such  selling  value  thereof  has  been  actu- 
ally increased  by  the  improvement  caused  thereby.” 

Now  what  can  be  the  sum  by  which  “ the  selling  value 
of  the  land,  with  such  work,  materials  or  machinery  there- 
on,” exceeds  the  sum  by  which  “such  selling  value”  ( ie  the 
selling  value  of  the  land,  with  the  work,  materials,  or  ma- 
chinery,) has  been  increased  by  the  improvements.  The 
section,  taking  its  strict  words,  does  not  seem  at  all  intel- 
ligible. It  has  been  said,  however,  that  “every  legislative 
Act  must  have  a reasonable  construction”  (per  Justice  Story 
in  Farnum  v.  Blackstone  Canal  Co .,  1 Sum.  62. 

It  is  not  to  be  presumed  that  the  Legislature  intended 
any  part  of  the  Statute  to  be  wdthout  meaning : ( Ogden  v. 
Strong  2 Paine  584.) 

What  then  is  the  reasonable  meaning  of  this  legislative 
Act  ? To  discover  that,  attention  must  be  paid  to  something 
more  than  the  mere  words. 

In  the  construction  of  a Statute  every  part  of  it  must  be 
viewed  in  connection  with  the  whole,  so  as  to  make  all  its 
parts  harmonize,  if  practicable,  and  give  a sensible  and 
intelligent  effect  to  each.  Domat  says:  “For  understand- 
ing aright  the  sense  of  a law,  we  ought  to  consider  well  all 
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the  words  of  it  and  its  preamble,  if  there  be  any,  that  we 
may  judge  of  the  meaning  of  the  law  by  its  motives,  or  by 
the  whole  tenor  of  what  it  prescribes;  and  not  to  limit  its 
sense  to  what  may  appear  different  from  its  intention 
either  in  one  part  of  the  law  taken  separately,  or  by  a de- 
fect in  the  expression.  But  we  must  prefer  to  this  foreign 
sense  of  a defective  expression,  that  which  appears  other- 
wise to  be  evident  from  the  spirit  of  the  whole  law. — 
Domat,  Gushing  s Ed.,  125. 

The  intention  of  the  makers  of  a statute  is  sometimes  to 
be  collected  from  the  cause  or  necessity  of  making  it.  When- 
ever this  can  be  discovered,  it  ought  to  be  followed  with 
reason  and  discretion  in  the  construction  of  the  statute, 
although  such  construction  may  seem  contrary  to  the 
mere  letter : Stradling  v.  Morgan,  1 Plow.  205 ; and  see 
Arthur  v.  Bokenham,  11  Mod.  161 ; The  King  v.  The  Bishop 
of  London,  1 Show.  481. 

In  passing  the  Mechanics’  Lien  Act,  the  intention  of  the 
Legislature  was,  that  where  any  man  has  expended  his  time 
and  labour,  or  his  materials,  in  improving  the  prop- 
erty of  another  at  his  request,  he  shall  have,  until  paid,  a 
lien  or  charge  upon  the  improved  property  for  the  amount 
so  expended. 

Beading  the  fourth  section  then,  and  keeping  in  view 
this  intention  of  the  Legislature,  it  is  evident  that  the 
construction  to  be  put  upon  it  is  this  : In  the  case  of  land 
subject  to  a mortgage  being  improved  after  the  making 
of  the  mortgage,  the  mortgagee  shall  have  the  first  charge- 
upon  that  on  the  security  of  which  he  lent  his  money,, 
viz.,  the  selling  value  of  the  property  before  the  improve- 
ments were  made ; and  the  man  whose  time,  labour,  and 
material  have  been  expended  in  making  these  improve- 
ments shall  have  the  first  charge  upon  the  extra  selling 
value  the  property  has  acquired  by  reason  of  his  time, 
labour  and  material  having  been  expended  for  it. 

By  this  construction,  the  object  of  the  statute  is  secured,, 
and  the  intention  of  the  Legislature  carried  into  effect. 
The  lien-holder  gets  the  benefit  of  security  for  his  expendi- 
35 — VOL.  VII  P.R. 
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ture,  and  no  injustice  is  done  to  the  mortgagee,  for  he  has 
still  all  the  security  he  would  have  held  had  no  improve- 
ments been  made.  Nothing  is  taken  away  from  him  ; his 
security  is  not  impaired,  or  affected  in  any  way  whatsoever. 

In  this  case  the  lien-holder  is  entitled  to  come  in  and 
show  how  much  the  selling  value  of  the  property  has  been 
increased  by  his  labour. 

As  against  the  owner, had  the  property  been  unincumbered 
he  could  have  claimed  the  full  amount  of  his  judgment, 
provided  that  did  not  exceed  the  amount  due  from  the 
owner  to  the  contractor  under  whom  he  was  a sub-con- 
tractor. As  against  the  mortgagee,  he  can  claim  priority 
only  to  the  extent  to  which  the  selling  value  has  been 
increased  should  that  fall  short  of  the  full  amount  of  the 
judgment. 

That  the  amount  on  which  he  has  a lien  is  thus  limited, 
and  must  be  ascertained  in  this  suit,  disposes  of  any 
objection  that  he  cannot  now  claim,  because  he  did  not 
make  the  mortgagee  a party  to  the  suit  in  which  he  has 
recovered  the  judgment. 


Note — This  decision  has  since  been  affirmed  on  Appeal,  25  Gr.  209. 
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Extradition — 33  & 3J+  Vic.,  ch.  52  Imp. — JfO  Vic.,  ch , 25.  D. 

The  only  existing  law  as  to  the  extradition  of  criminals  between  the  United 
States  and  Canada  is  the  Imperial  Act  of  1870  (33  k 34  Vic.,  ch.  52), 
modified  by  31  Vie.,  ch.  91,  D , and  33  Vic.,  ch.  25  D. 

The  Canadian  Extradition  Act  of  1877  (40  Vic.,  ch.  25,  D.),  does  not  apply 
to  criminals  from  the  United  States,  as  the  operation  of  the  Imperial 
Act  of  1870  has  not  u ceased  or  been  suspended  within  Canada.” 
Proceedings  taken  for  the  extradition  of  the  prisoner  under  40  Vic.,  ch.  25, 
1).,  and  a warrant  committing  him  under  that  Act,  were  therefore  set 
aside,  and  the  prisoner  discharged. 

[January  9th,  1878,  Harrison , C.  J.  0.] 

Habeas  corpus  and  certiorari.  The  prisoner  was  a fugi- 
tive from  justice  in  the  United  States  of  America. 

He  was  charged  with  having  committed  the  crime  of 
forgery  in  the  county  of  Cook,  in  the  state  of  Illinois,  one 
of  the  United  States  of  America. 

The  forgery  was  alleged  with  regard  to  a cheque  payable 
to  bearer,  directed  to  the  First  National  Bank,  for  the  pay- 
ment of  $6,510,  dated  23rd  November,  1877,  and  purporting 
to  be  signed  by  E.  S.  Stickney,  the  cashier  of  the  Union 
Stock  Yard  National  Bank. 

The  cheque  was  numbered  181,737,  and  the  counterfoil 
was  produced,  which  shewed,  in  the  handwriting  of  the 
prisoner,  who  was  an  employee  of  the  Stock  Yard  National 
Bank,  that  the  original  cheque  was  for  $10  only,  and  was 
dated  11th  November,  1877. 

The  alteration  of  the  date  from  the  11th  to  the  23rd  of 
November  was  apparent  on  the  face  of  the  cheque,  and  there 
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was  evidence  that  the  alteration  was  in  the  handwriting  of 
the  prisoner. 

The  words,  “ sixty-five  hundred,”  preceding  the  word 
“ten,”  and  the  figures  “ 65  ” before  the  figures  “ 10,”  in  the 
body  of  the  cheque,  were  also,  according  to  the  evidence,  in 
the  handwriting  of  the  prisoner,  but  whether  these  words 
were  added  after  the  cheque  was  signed  was  not  so  apparent 
as  the  alteration  of  the  date. 

There  was  evidence  that  the  Stock  Yard  National  Bank 
paid  the  amount  of  the  cheque  in  its  altered  state  to  the 
First  National  Bank,  the  latter  bank  having  previously  hon- 
oured the  cheque  for  the  full  face  amount  on  presentation. 

About  the  time  the  cheque  was  paid  by  the  First 
National  Bank,  the  prisoner  obtained  leave  of  absence  for 
a short  time  from  the  Stock  Yard  National  Bank,  and 
shortly  after  made  a deposit  of  a larger  sum  than  the  face 
value  of  the  cheque  in  one  of  the  banks  of  Toronto.  The 
deposit  was  made  by  the  prisoner  under  a fictitious  name, 
and  he  at  the  time  of  making  it  gave  a fictitious  signature 
as  being  his  real  signature. 

There  was  evidence  that  at  the  time  he  lived  in  Chicago, 
and  left  there  for  Canada,  he  was  not  a man  of  property  or 
means  apart  from  his  annual  salary  from  the  Stock  Yard 
National  Bank. 

The  learned  Judge  of  the  County  Court  of  York,  having 
heard  evidence  of  criminality  in  this  country,  committed 
the  prisoner  for  extradition. 

The  warrant  of  commitment,  dated  28th  December,  1877, 
was  framed  in  the  form  given  by  the  Canadian  Extradition 
Act  of  1877,  was  directed  to  a constable  of  the  county  of 
York,  and  to  the  keeper  of  the  common  gaol  of  the  county, 
and  commanded  the  latter  “ there  safely  to  keep  until  he  is 
thence  discharged  pursuant  to  the  provisions  of  the  said 
Act,”  meaning  the  Canadian  Extradition  Act  of  1877. 

The  grounds  on  which  the  application  for  the  prisoner’s 
discharge  were  based  were  substantially  two. 

1.  That  there  was  no  sufficient  evidence  of  criminality  a& 
to  the  crime  of  forgery  to  justify  the  committal. 
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2.  That  the  Canadian  Extradition  Act  of  1877  was  not  in 
force,  and  so  the  warrant  under  that  Act  was  no  legal 
authority  for  the  detention  of  the  prisoner  in  custody. 

The  latter  ground  was  not  taken  before  the  learned  Judge 
of  the  County  Court. 

Kerr,  Q.  C.,  for  the  prisoner. 

Fenton  for  the  prosecution. 

Harrison,  C.  J.  0. — I disposed  of  the  first  ground  taken 
for  the  discharge  of  the  prisoner  from  custody  at  the  time 
of  the  argument. 

My  opinion,  if  I am  at  liberty  to  express  it,  (see  In  re 
Anderson,  11  C.  P.  1,)  then  was,  and  still  is,  that  there  is 
sufficient  evidence  to  put  the  accused  on  his  trial  for  forgery 
in  the  foreign  country. — See  In  re  Burley,  1 U.  C.  L.  J.  N.  S. 
31;  Reno  <&  Anderson’s  Case,  1 lb.  315;  In  re  Gould,  20 
C.  P.  154;  Re  Caldivell,  5 P.  B.  217.  But  I reserved  my 
decision  as  to  the  regularity  of  the  proceedings.  See  In 
re  Lewis,  6 U.  C.  L.  J.  N.  S.  236. 

The  latter  can  only  be  decided  by  an  examination  of  the 
tenth  clause  of  the  Ashburton  Treaty,  and  of  the  legislation, 
Imperial  and  Colonial,  affecting  it. 

The  tenth  article  of  the  Ashburton  Treaty  provides  that 
Her  Britannic  Majesty  and  the  United  States  shall,  upon 
mutual  requisitions  by  them  or  their  ministers,  officers,  or 
authorities  respectively  made,  “deliver  up  to  justice  all 
persons  who,  being  charged  with  the  crime  of  murder,  or 
assault  with  intent  to  commit  murder,  or  piracy,  or  arson, 
or  forgery,  or  the  utterance  of  forged  paper,  committed 
within  the  jurisdiction  of  either,  shall  seek  an  asylum,  or 
shall  be  found  within  the  territories  of  the  other.” 

But  this  is  only  to  be  done  “ upon  such  evidence  of 
criminality  as,  according  to  the  laws  of  the  place  where 
the  fugitive  or  person  so  charged  shall  be  found,  would 
justify  his  apprehension  and  commitment  for  trial  if  the 
offence  or  crime  had  been  there  committed.” 

Power  is  given  to  the  respective  judges  and  other  magis- 
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trates  of  the  two  Governments,  upon  complaint  made  under 
oath,  to  issue  a warrant  for  the  apprehension  of  the  fugitive 
or  person  so  charged,  that  he  may  he  brought  before  such 
Judges  or  other  magistrates  respectively,  “ to  the  end  that 
the  evidence  of  criminality  may  be  heard  and  deter  mined.” 

If  on  such  hearing  “ the  evidence  be  deemed  sufficient  to 
sustain  the  charge,”  it  is  made  the  duty  of  the  examining 
Judge  or  magistrate  to  certify  the  same  to  the  proper 
executive  authority  “that  a warrant  may  issue  for  the 
surrender  of  such  fugitive.” 

The  treaty  gives  no  forms  of  procedure  for  carrying  its 
provisions  into  effect. 

It  was  left  to  the  Legislatures  of  the  countries  concerned 
to  pass  laws  for  the  purpose  of  carrying  the  objects  of  the 
treaty  into  complete  effect. 

The  Imperial  Legislature  in  1848  passed  the  6 & 7 Vic. 
ch.  76,  for  that  purpose,  but  at  the  same  time,  in  section  5, 
enacted  “ That  if  by  any  law  or  ordinance  to  be  hereafter 
made  by  the  Local  Legislature  of  any  British  colony  or 
possession  abroad,  provision  shall  be  made  for  carrying  into 
complete  effect  within  such  colony  or  possession  the  objects 
of  the  present  Act  by  the  substitution  of  some  other  enact- 
ment in  lieu  thereof,  then  it  shall  be  competent  for  Her 
Majesty,  with  the  advice  of  her  Privy  Council,  (if  to  Her 
Majesty  in  Council  it  shall  seem  meet,  but  not  otherwise,) 
to  suspend  the  operation  within  any  such  colony  or  posses- 
sion of  this  present  Act,  so  long  as  such  substituted  enact- 
ment shall  continue  in  force  there,  and  no  longer.” 

This  Act  was  afterwards  amended  by  8 & 9 Vic.  ch.  120, 
and  29  & 80  Vic.  ch.  121,  of  the  Imperial  Legislature,  but 
in  particulars  of  no  consequence  to  our  present  enquiry. 

In  1849  the  Legislature  of  the  late  province  of  Canada 
passed  the  12  Vic.  ch.  19.  It  is  entitled,  “ An  Act  for 
better  giving  effect  within  this  province  to  a treaty  between 
Her  Majesty  and  the  United  States  of  America  for  the 
apprehension  and  surrender  of  certain  offenders.”  It  recites 
some  parts  of  the  Imperial  Act,  6 & 7 Vic.  ch.  76,  which 
were  found  inconvenient  in  practice,  and  remedies  the 
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It  was,  by  section  5,  to  take  effect  upon  the  day  to  be 
appointed  for  that  purpose  in  any  proclamation  to  be  issued 
by  the  Governor,  &c.,  of  this  province,  for  the  purpose  of 
promulgating  any  order  of  Her  Majesty,  with  the  advice  of 
her  Privy  Council,  suspending  the  Imperial  Act  hereinbefore 
recited  within  this  province,  and  not  before. 

Her  Majesty,  by  Order  in  Council  dated  28th  March, 
1850,  proclaimed  in  May  of  the  same  year,  suspended  the 
operation  of  the  Imperial  Act  6 & 7 Vic.  ch.  76,  as  regards 
the  province  of  Canada.  See  Clarke  on  Extradition,  2nd 
ed.,  81,  82. 

The  Colonial  Act,  12  Vic.  ch.  19,  at  the  time  of  the  con- 
solidation of  the  statutes  of  Canada  and  Upper  Canada, 
was  repealed  by  the  Colonial  Legislature,  but  afterwards 
re-enacted  in  ch.  89  of  the  Consolidated  Statutes  of  Canada. 

Several  clauses  of  the  consolidated  Statutes  were  in  1861 
repealed  by  the  Colonial  Legislature,  but  re-enacted  with 
amendments  chiefly  as  to  the  classes  of  Judges  or  magis- 
trates who  were  empowered  to  act  in  the  execution  of  the 
treaty : 24  Vic.  ch.  6. 

The  latter  statute  was,  as  a matter  of  precaution,  sanc- 
tioned by  Her  Majesty  in  Council  at  a Court  held  at  Bal- 
moral on  the  11th  of  October,  1861 : Clarke  on  Extradition, 
2nd  ed.,  83,  note. 

This  was  the  state  of  the  law,  as  regards  this  province, 
in  1867,  when  the  provinces  of  Canada,  Nova  Scotia,  and 
New  Brunswick  were  united  in  a federal  union  by  the 
British  North  America  Act,  1867. 

The  Legislature  of  the  Dominion  at  its  first  session  passed 
the  31  Vic.  ch.  94,  which  is  substantially  a re-enactment  of 
Consol.  Stat.  ch.  89,  as  amended  by  24  Vic.  ch.  6,  both  of 
which  were  superseded  and  repealed  by  it : Sec.  7. 

The  Act  was  reserved  for  the  signification  of  Her 
Majesty’s  pleasure,  and  was  assented  to  by  Her  Majesty  in 
Council  on  the  19th  of  June,  1868,  which  was  proclaimed 
on  the  8tli  of  August,  1868. 

The  latter  Act  was  in  1870  amended  as  to  the  classes  of 
magistrates  empowered  to  act  under  it  by  the  33  Vic.  ch. 
25,  D. 
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This  was  the  state  of  the  law  at  the  time  of  the  passing 
of  the  Imperial  Extradition  Act,  1870,  intituled  “ An  Act 
for  amending  the  law  relating  to  extradition  of  criminals”: 
83  & 34  Vic.  ch.  52. 

It  recites  the  expediency  of  amending  the  law  relating 
to  the  surrender  to  foreign  states  of  persons  accused  or 
convicted  of  the  commission  of  certain  crimes  within  the 
jurisdiction  of  such  states,  and  to  the  trial  of  criminals 
surrendered  by  foreign  states  to  Great  Britain. 

Provision  is  made  for  Her  Majesty  by  Order  in  Council 
applying  the  Act  to  foreign  states:  sec.  2,  sec.  45 ; for  restric- 
tions as  to  the  surrender  of  fugitive  criminals : sec.  3 ; and 
for  the  procedure  necessary  to  a surrender : secs.  7,  8,  9, 10, 
11,  12,  13,  14,  and  15. 

These  later  enactments  on  the  face  of  them  apply  only 
to  proceedings  taken  in  some  part  of  the  United  Kingdom. 
But  section  17,  which  follows  them,  declares  ‘c  that  this  Act 
when  applied  by  Order  in  Council  shall,  unless  it  be  other- 
wise provided  by  such  order,  extend  to  every  British 
possession  in  the  same  manner  as  if  throughout  this  Act 
the  British  possession  was  substituted  for  the  United  King- 
dom or  England,  as  the  case  may  require,  but  with  the 
following  modifications,  namely : — 

1.  The  requisition  for  the  surrender  of  a fugitive  criminal 
who  is  suspected  of  being  in  a British  possession,  may  be 
made  to  the  Governor  of  that  British  possession,  &c. 

2.  No  warrant  of  a secretary  shall  be  required,  &c. 

3.  Any  prison  in  the  British  possession  may  be  substi- 
tuted for  a prison  in  Middlesex. 

4.  A Judge  of  any  Court,  exercising  in  the  British 
possession  the  like  powers  as  the  Court  of  Queen’s  Bench 
exercises  in  England,  may  exercise  the  power  of  discharging 
a prisoner  when  not  conveyed  within  two  months  out  of 
such  British  possession. 

The  term  “ British  possession,”  as  used  in  the  Act,  means 
any  colony,  plantation,  island,  territory,  or  settlement  within 
Her  Majesty’s  Dominions,  and  not  within  the  United 
Kingdom,  the  Channel  Islands,  and  the  Isle  of  Man,  &c. : 
Sec.  26. 
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The  Act,  by  section  27,  repeals,  among  other  Acts,  the 
Imperial  Acts,  6 & 7 Vic.  ch.  76,  and  8 & 9 Vic.  ch.  120,  to 
which  I have  already  made  reference,  as  to  the  whole  of 
Her  Majesty’s  Dominions.  The  section  repealing  them 
declares  that  “this  Act  (with  the  exception  of  anything 
contained  in  it  which  is  inconsistent  with  the  treaties 
referred  to  in  the  Acts  repealed)  shall  apply  (as  regards 
crimes  committed  either  before  or  after  the  passing  of  this 
Act)  in  the  case  of  the  foreign  states  with  which  those 
treaties  are  made,  in  the  same  manner  as  if  an  Order  in 
Council  referring  to  such  treaties  had  been  made  in  pur- 
suance of  this  Act,  and  as  if  such  order  had  directed  that 
every  law  and  ordinance  which  is  in  force  in  any  British 
possession  with  respect  to  such  treaties,  should  have  effect 
as  part  of  this  Act.” 

This  provision  demands  more  than  passing  attention.  It 
applies  to  the  foreign  states,  including  the  United  States, 
mentioned  in  the  Acts  repealed,  who  at  the  time  of  the 
passing  of  the  Act,  had  treaties  as  to  extradition  of  crimi- 
nals with  Great  Britain.  The  Act,  except  as  to  anything 
therein  contained  inconsistent  with  the  treaties,  is  made  to 
apply  to  such  foreign  states  in  the  same  manner  “ as  if  an 
Order  in  Council  referring  to  such  treaties  had  been  made 
in  pursuance  of  this  Act.”  This  can  only  mean  that  as 
regards  such  foreign  states  the  Act  applies  without  the 
necessity  of  an  Order  in  Council  being  actually  made  under 
the  earlier  sections  of  it.  And  not  only  does  the  Act,  as  to 
such  foreign  states,  assume  the  making  of  the  requisite 
Order  in  Council,  but  declares  its  contents,  for  it  is  to  be 
“ as  if  such  order  had  directed  that  every  law  and  ordinance 
which  is  in  force  in  any  British  possession,  with  respect  to 
such  treaties,  should  have  effect  as  part  of  this  Act” 

This  means  that  in  the  case  of  a colony  having  laws  of 
its  own,  as  to  the  treaties  mentioned  such  laws  shall,  as 
regards  such  a colony,  be  deemed  a part  of  the  Imperial  Act. 
The  effect  is  to  substitute  the  Imperial  Act,  modified  by 
the  Colonial  Acts,  as  the  immediate  and  existing  law  for 
the  extradition  of  criminals  as  between  Canada  and  the 
36 — VOL.  VII  PR. 
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United  States,  subject  to  suspension  under  the  operation 
of  the  18th  section  of  the  Act. 

The  18th  section  provides  “that  if  by  any  law  or  ordi- 
nance made  before  or  after  the  passing  of  this  Act  by  the 
Legislature  of  any  British  possession,  provision  is  made  for 
carrying  into  effect  within  such  possession  the  surrender  of 
fugitive  criminals  who  are  in  or  suspected  of  being  in  such 
British  possession,  Her  Majesty  may,  by  the  Order  in 
Council  applying  this  Act,  or  by  any  subsequent  order, 
either  suspend  the  operation  within  any  such  British 
possession  of  this  Act,  or  of  any  part  thereof,  so  far  as 
it  relates  to  such  foreign  state,  and  so  long  as  such  law 
or  ordinance  continues  in  force  there  and  no  longer,  or 
direct  that  such  law  or  ordinance,  or  any  part  thereof,, 
shall  have  effect  in  such  British  possession  with  or  with- 
out modifications  or  alterations  as  if  it  were  a part  of 
this  Act.” 

The  consequence  is,  that  the  Imperial  Act  of  1870,  modi- 
fied by  the  Acts  of  our  Dominion  Legislature,  31  Yic.  ch. 
91,  33  Vie.  ch.  25,  in  force  at  the  time  of  the  passing  of  the 
Imperial  Act,  must  be  held  to  be  the  present  and  only 
existing  law  as  to  the  extradition  of  criminals  between  the 
United  States  and  Canada. 

This  construction  is  supported  by  section  4 of  the  Cana- 
dian Extradition  Act,  1877  (40  Yic.  ch.  25),  which  enacts 
as  follows : — “ In  the  case  of  any  foreign  state  with  which 
there  is  at  or  after  the  time  this  Act  comes  into  force  an 
extradition  arrangement,  this  Act  shall  apply  during  the 
continuance  of  such  arrangement ; provided  that  the  oper- 
ation of  the  Act  of  the  Parliament  of  the  United  Kingdom, 
passed  in  the  year  of  our  Lord  1870,  and  intituled  “An 
Act  for  amending  the  law  relating  to  the  extradition  of 
criminals,  shall  have  ceased  or  been  suspended  within 
Canada,  as  the  case  may  be.” 

When  the  40  Yic.  ch.  25  was  passed  by  our  Dominion 
Legislature,  there  was  “an  extradition  arrangement”  exist- 
ing between  Canada  and  the  United  States,  known  as  the 
Ashburton  Treaty.  Hence  the  operation  of  our  Act  is 
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restrained  until  the  cesser  or  suspension  of  the  Imperial 
Act  as  regards  Canada  and  the  United  States.  This  being 
so,  the  Acts  of  Canada,  31  Yic.  ch.  94?,  33  Vic.  ch.  25,  and 
36  Yic.  ch.  127,  mentioned  in  the  third  section  of  the  AcB 
are  not  yet  repealed. 

It  follows  that  proceedings  taken  for  the  extradition  of 
a fugitive  criminal  under  our  40  Yic.  ch.  25,  cannot  be 
sustained,  and  that  a warrant  committing  such  fugitive  to 
gaol  “ until  he  is  thence  delivered  pursuant  to  the  pro- 
visions of  the  said  Act,”  referring  to  our  Act  of  1877,  is  not 
sufficient  to  authorize  the  detention  of  the  fugitive  in 
custody.  See  Ex  parte  Besset,  6 Q.  B.  481 ; In  re  Ander- 
son, 11  C.  P.  54. 

The  prisoner  must,  in  my  opinion,  be  discharged. 


Provincial  Insurance  Company  v.  Gooderham. 

Security  Jor  costs — Insolvency  of  plaintiffs  pending  action. 

The  plaintiffs,  an  incorporated  company,  became  insolvent  pending  an  action’ 
at  law  for  calls,  and  the  Court  of  Chancery  appointed  a receiver  to  wind 
up  their  affairs,  and  authorized  him  to  continue  the  action.  An  applica- 
tion was  made  to  a Judge  in  Chambers  to  compel  the  plaintiffs  or  the 
receiver  to  give  security  for  costs. 

Held , that  the  application  should  have  been  made  to  the  Court  of  Chancery; 
but  that  in  any  event  neither  the  plaintiff  or  the  receiver  could  be  ordered 
to  give  security. 

[January  11th,  1878.— Mr.  Dalton , Q.C.] 

During  the  pendency  of  an  action  for  calls,  the  plaintiffs 
became  bankrupt,  and,  at  the  instance  of  a creditor,  a 
receiver  was  appointed  by  the  Court  of  Chancery  to  wind 
up  the  affairs  of  the  company,  and  he  was  authorized  by 
the  Court  to  proceed  with  the  action. 

The  defendant  obtained  a summons  to  shew  cause  why 
the  plaintiffs  or  the  receiver  should  not  give  security  for 
costs,  on  the  grounds  (1)  that  the  plaintiffs  had  become  insol- 
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vent  since  the  commencement  of  the  action ; and  (2)  that 
the  receiver,  a solvent  person,  was  suing  in  the  name  of 
an  insolvent  plaintiff. 

C.  R.  W.  Biggar  moved  the  summons  absolute.  Malcolm 
v.  Hodgkin  son,  L.  It.  8 Q.  B.  209,  is  precisely  in  point.  There 
a receiver  who  had  been  appointed,  as  in  this  case,  was 
suing  for  the  benefit  of  the  estate,  and  he  was  ordered  to 
give  security  for  costs.  There  is  a distinction,  with  regard 
to  ordering  security,  between  cases  in  which  the  plaintiff 
becomes  insolvent  after  the  action  has  been  commenced, 
and  those  in  which  he  is  insolvent  at  the  commencement 
of  the  action.  In  the  former  case  the  assignee,  if  he 
interferes,  will  be  ordered  to  give  security:  Mason  v.Polhill, 
2 Dowl.  61 ; Stead  v;  Williams,  5 C.  B.  528,  580,  531  (a), 
Heaford  v.  Knight,  2 B.  & C.  579;  Denton  v.  Williams, 
8 Dowl.  123.  The  case  of  the  United  Ports  and  General 
Ins.  Co.  v.  Hill,  L.  R.  5 Q.  B.  395,  will  be  cited  for  the 
plaintiffs,  but  it  is  an  earlier  decision  than  Malcolm  v. 
Hodgkinson,  and  seems  to  be  overruled  by  it.  The  mis- 
chief intended  to  be  avoided  clearly  is  the  allowing  of  a 
solvent  person  to  prosecute  in  the  name  of  a bankrupt  a 
suit  which  the  nominal  plaintiff  from  his  very  bankruptcy, 
could  not  carry  on. 

Lyon  shewed  cause.  In  Sykes  v.  Sykes,  L.  R.  4 C.  P. 
645,  Bovill,  C.  J.,  says,  at  page  647 : “ To  entitle  a defen- 
dant to  security,  he  must  shew  not  only  that  the  plaintiff  is 
insolvent,  but  also  that  he  is  suing  as  a nominal  plaintiff, 
in  the  sense  of  another  person  being  beneficially  interested 
in  the  result  of  the  action.  * * * That  doctrine,  how- 

ever, has  never  been  applied  to  the  case  of  an  executor  or 
the  assignee  of  a bankrupt.  The  distinction  is  manifest, 
for  though  there  may  be  legatees  or  creditors,  it  does  not 
follow  that  they  will  receive  their  legacies  or  a dividend 
on  their  debts;  and  so  there  is  no  person  interested  to 
give,  or  who  would  be  willing  to  give,  security  for  costs.” 

This  decision  was  concurred  in  and  followed  in  Denston  v. 
Ashton,  L.  R.  4 Q.  B.  590,  where  it  was  held  that  an 
assignee  suing  for  the  benefit  of  the  creditors  will  not  be 
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ordered  to  give  security  for  costs.  The  United  Ports,  &c., 
v.  Hill,  L.  It.  5 Q.  B.  895,  is  to  the  same  effect.  Moreover,, 
the  Court  of  Chancery  having  appointed  a receiver,  and 
authorized  him  to  proceed  with  the  action,  any  applica- 
tion which  would  interfere  with  his  proceeding  should 
be  made  to  that  Court.  If  security  be  ordered  here,  it 
will  in  effect  stay  all  further  proceedings  in  this  action, 
and  as  there  are  a number  of  cases  in  the  same  position, 
such  an  order  would  result  in  altogether  preventing  the 
collection  of  the  assets  of  the  company.  [Mr.  Dalton  re- 
ferred to  Campbell  v.  Lepan,  18  C.  P.  84,  per  Gwynne, 
J.,  and  McCulloch  v.  Robinson,  2 Bos.  & P.  N.  It.  352.] 

Mr.  Dalton. — On  the  argument  of  the  summons,  Mr. 
Lyon  resisted  the  application  upon  two  grounds — (1)  that 
a receiver  having  been  appointed  by  the  Court  of  Chan- 
cery, the  application  should  have  been  made  to  that 
Court,  and  not  here ; (2)  that  in  any  event  the  defendant 
was  not  entitled  to  the  order.  And  I think  the  authorities 
support  both  these  contentions. 

As  to  the  first — In  Oliva  v.  Johnson,  5 B.  & Aid.  908, 
counsel  for  plaintiff  says,  arguendo : “ Besides  it  is  a de- 
cisive answer  to  the  present  application,  that  this  is  an 
action  brought  in  pursuance  of  liberty  granted  by  the 
Vice-Chancellor,  upon  the  hearing  of  a petition  in  bank- 
ruptcy, for  the  purpose  of  trying  the  validity  of  the  com- 
mission.” Counsel  contra  observed  that  this  was  an  action 
brought,  not  by  the  direction  of  the  Vice-Chancellor,  but 
merely  in  pursuance  of  liberty  reserved.  The  Court,  in 
giving  judgment,  say:  “The  case  of  an  action  brought  by 
the  direction  of  the  Vice-Chancellor  differs  widely  from 
that  of  an  action  brought  merely  in  pursuance  of  leave  or 
liberty  reserved.  If  this  had  been  a case  of  the  former 
kind  it  would  have  been  distinctly  within  the  authority  of 
McCulloch  v.  Robinson , 2 Bos.  & P.  N.  It.  352,  but  as  it  is 
the  plaintiff  may  apply  to  the  Vice-Chancellor  for  his  direc- 
tions as  to  security  for  costs  being  or  not  being  required ; 
we  cannot  take  this  case  out  of  the  general  rule.”  The 
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“plaintiff’s  course  in  the  present  case  was,  to  have  applied  to 
the  Court  of  Chancery  in  the  suit  pending  there,  and  he 
may  do  so  now  if  so  advised. 

As  to  the  second  point — in  giving  judgment  in  the 
United  Ports , <&c.,  v.  Hill , L.  ft.  5 Q.  B.  395,  Cockburn,  C.  J., 
says,  at  page  396 ; “ The  defendants  ask  us  to  apply  the  prin- 
ciple, that  where  an  insolvent  party  is  put  forward  as  a 
plaintiff  by  a solvent  person,  the  plaintiff  shall  give  security 
for  the  defendant’s  costs,  to  the  present  case,  where  insol- 
vent plaintiffs  are  themselves  suing  in  their  own  names, 
and  for  their  own  debt.  It  is  true  it  is  under  the  directions 
of  the  official  liquidator,  but  that  can  make  no  difference ; 
and  it  is  clear  that  if  the  company  were  not  being  wound 
up,  and  were  suing  of  their  own  accord,  and  not  under  the 
direction  of  the  liquidator,  they  could  not  be  compelled  to 
give  security  for  costs  and  Mellor,  J.,  says,  at  page  397 : 
The  defendants  are  in  no  worse  position  than  any  other 
defendant  who  is  sued  by  an  insolvent  plaintiff,  unable  to 
meet  costs  if  unsuccessful.”  This  is  exactly  the  present 
case,  and  is,  I think,  a clear  and  correct  exposition  of  the 
law,  and  is  entirely  consonant  with  good  sense. 

I therefore  discharge  the  summons  on  both  grounds,  but 
as  the  case  of  Malcolm  v.  Hodgkinson,  L.  R.  8 Q.  B.  209, 
is  not  consistent  with  this  view,  I think  the  defendant  was 
justified  in  making  the  application,  and  so  I discharge  it, 
without  costs  to  either  party. 


Order  accordingly. 
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McLachlin  v.  Blackburn. 

Examination  of  judgment  debtor — R.  S.  0.  c.  49,  s.  17. 

A judgment  debtor  may  be  examined  under  section  17  of  R.  S.  0.  c.  49, 
although  the  judgment  is  for  costs  only. 

[January  12,  1878. — Mr.  Dalton , Q C.] 

A.  B.  Aylesworth  moved  before  Mr.  Dalton  for  a sum- 
mons to  examine  a judgment  debtor  (plaintiff)  on  a 
judgment  for  costs  only. 

Mr.  Dalton. — The  804th  section  of  the  Common  Law 
Procedure  Act  (R.  S.  0.  c.  50),  which  is  a compound 
of  the  old  287th  section  Commom  Law  Procedure  Act 
and  of  Con.  Stat.  ch.  24,  sec.  41,  certainly  would  not 
authorize  an  examination  of  a judgment  debtor  where  the 
judgment  was  for  costs  only.  The  language  of  this  section 
is,  “whatever  be  the  cause  of  action  for  which  the  same 
(judgment)  was  recovered,”  implying  that  the  judgment 
under  which  judgment  is  sought,  must  be  a judgment 
recovered  for  “ cause  of  action.”  If  this  were  the  only  legis- 
lation on  the  subject,  no  doubt  debtors  for  costs  only  could 
not  be  examined,  but  in  the  Administration  of  Justice  Act, 
Rev.  Stat.  0.,  ch.  49,  the  Legislature  by  section  17  has  re- 
enacted section  804  of  the  C.  L.  P.  Act  with  this  difference, 
that  in  the  section  in  the  Administration  Justice  Act  the 
language  is,  “whatever  the  cause  of  action  for  which  the 
suit  was  brought,”  a difference  which  seems  plainly  to 
contemplate  the  examination  of  a debtor  for  costs  only, 
when  it  is  taken  in  connection  with  other  changes  from 
the  old  consolidated  clause,  which  have  been  made  in  the 
language  now  contained  in  the  Revised  Statutes. 


Summons  granted. 
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Johnson  y.  Johnson. 

Application  to  strike  out  false  pleas  under  A.  J.  Act,  1873 — Leave  to  add 

plea. 

Upon  an  application  to  strike  out  pleas  under  the  A.  J.  Act,  leave  may  be 
granted  to  add  a plea  if  supported  by  affidavits  verifying  the  same. 

Pleas  struck  out,  under  the  circumstances  detailed  below,  as  being  shewn 
by  defendant’s  examination  to  be  untrue. 

[January  25th,  1878. — Mr.  Dalton,  Q.  C.] 

Declaration.  1st  count  on  a bond,  and  2.  Common 
counts. 

Pleas,  to  first  count : non  est  factum ; to  second  count: 
never  indebted,  and  third  plea,  to  the  whole  declaration, 
payment. 

The  defendant, in  his  examination  under  the  A.  J.  Act, 1873, 
admitted  that  the  first  and  third  pleas  were  false,  and  as  to 
the  second  plea  said  : “ I do  not  consider  myself  indebted  if  I 
have  not  received  the  consideration.  I have  not  received 
valuable  consideration  for  this  bond.  It  was  at  the  request 
of  my  father  that  I gave  this  bond  ; for  no  other  reason. 
I am  not  aware  that  my  father  gave  me  money  which  he 
intended  for  plaintiff  (my  sister)  and  got  me  to  give  this 
bond  instead.  The  plaintiff  did  not  advance  me  money. 
* * My  father  had  transferred  an  estate  to  me,  and 

requested  that  I should  pay  plaintiff  $1,000  out  of  the 
estate.  * * The  estate  was,  the  lease  of  the  hotel  and 

the  furniture  which  my  brother  had  had,  and  my  father 
inherited  on  his  death.  I gave  the  bond  at  my  father’s 
request.  I should  have  got  the  estate  at  any  rate.  * * 

When  I say  that  I should  have  got  the  estate  at  any  rate, 
I mean  that  I presume  that  I should.  My  father  did  not 
tell  me  that  if  I gave  the  bond  I should  have  the  estate. 
I certainly  should  not  have  given  the  bond  if  I had  not 
got  the  estate.  I do  not  pay  it  because  I am  not  able, 
and  because  I received  no  consideration.  I should  have 
pleaded  “ no  consideration,”  only  I was  unable  to  see  my 
attorney  before  he  had  filed  the  pleas.  * * I should 
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wish  to  plead  that,  and  that  under  these  circumstances  the 
plaintiff  should  have  no  right  to  recover  in  this  action.” 

Symons,  for  the  plaintiff,  obtained  a summons  to  strike 
out  the  pleas  and  sign  judgment,  on  the  ground,  1st.  That 
the  first  and  third  pleas  were  admitted  to  he  false,  and  2nd, 
that  the  examination  shewed  that  the  defendant  had  no 
ground  upon  which  to  support  the  second  plea. 

C.  J.  Holman,  shewed  cause,  and  urged  as  to  the  second 
plea,  that  if  it  were  disallowed  the  defendant  ought  to  have 
an  opportunity  of  putting  in  an  equitable  plea  of  want  of 
consideration. 

Symons,  in  reply.  Want  of  consideration  is  no  answer 
to  a sealed  instrument, unless  accompanied  by  fraud,  mistake 
or  some  ground  upon  which  equity  will  grant  relief ; and 
at  any  rate  the  examination  disclosed  a sufficient  consider- 
ation. 

Mr.  Dalton. — The  pleas  should  be  struck  out.  The 
examination  does  not  disclose  a sufficient  ground  of  defence, 
and  the  defendant  is  evidently  endeavouring  to  shirk  his 
bond,  which  I have  no  doubt  was  given  in  consideration 
of  his  getting  the  whole  estate.  If  the  defendant’s  attorney 
can  suggest  an  equitable  plea  supported  by  affidavits  of  its 
truth,  I will  consider  it,  and,  if  it  is  sufficient,  will  allow  it 
to  be  put  in.  This  plea  and  the  affidavits  must  be  shewn 
to  me  to-morrow. 

Holman  afterwards  appeared,  and  stated  that  the  defen- 
dant did  not  desire  to  put  in  another  plea. 

Mr.  Dalton  accordingly  made  the  summons  absolute. 

Summons  absolute . 
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Begina  v.  Essery. 

Conviction— Appeal  from — Proof  of  recognizance. 

Upon  an  appeal  from  a conviction  to  the  General  Sessions  of  the  Peace, 
the  notice  of  appeal  and  the  recognizance  were  produced  by  the  clerk  of 
the  Court  from  its  files,  exhibited  to  the  Court  and  placed  in  its  custody, 
and  evidence  was  given  of  the  service  of  the  appeal.  The  recognizance 
purported  to  be  executed  by  the  convicting  Justice,  and  appeared  to  have 
been  in  the  custody  of  the  clerk  of  the  peace  from  its  date. 

Held , sufficient  proof  to  found  the  jurisdiction  of  the  Court  to  try  the 
appeal,  in  the  absence  of  evidence  shewing  the  recognizance  to  be  false; 
and  that  enrolment  of  the  recognizance  was  unnecessary. 

The  recognizance  was  filed  by  the  appellant,  instead  of  being  sent  to  the 
clerk  of  the  peace  by  the  Justice  who  took  it;  and  the  condition  therein 
was  to  appeal  the  “ General  Quarter  or  General  Sessions,”  and  not  the 
‘‘Court  of  General  Session  of  the  Peace.” 

Held , a sufficient  compliance  with  the  statute. 

Semble , that  where  objection  has  been  taker,  to  the  jurisdiction  of  the  Court, 
and  the  party  objecting  thereto  has  afterwards  proceeded  to  a trial  upon 
the  merits,  be  should  be  held  to  have  waived  proof  of  those  preliminary 
conditions  which  give  the  Court  jurisdiction,  if  it  shall  appear  subse- 
quently upon  his  moving  against  the  verdict,  that  those  conditions  had 
in  truth  been  complied  with. 

[January  31st,  1878. — Gwynne,  J.] 


This  was  an  application  for  a summons  calling  upon  the 
Judge  of  the  County  Court  of  the  county  of  Middlesex, 
ex  officio  chairman  of  the  General  Sessions  in  the  said 
county,  and  Charles  Hutchinson,  Clerk  of  the  Peace  of 
the  said  county,  and  Emmanuel  Thomas  Essery,  their 
attorneys  or  agents,  to  shew  cause  why  a writ  of  pro- 
hibition should  not  he  issued  directing  the  said  Judge 
and  Court  to  refrain  from  further  proceeding  in  the 
matter  of  an  appeal  to  the  said  Sessions,  wherein  the 
said  Essery  was  appellant  and  one  George  Elliot  respon- 
dent, on  the  ground  that  the  said  Court  had  no  jurisdiction 
to  hear  the  said  appeal,  the  necessary  statutory  prelimi- 
naries not  having  been  complied  with. 

The  facts  are  stated  in  the  judgment. 

F.  Osier , in  support  of  the  application. 

J.  F.  Smith,  contra. 

The  following  authorities  were  referred  to  : Re  Wilson 
and  Sessions  of  Huron  and  Bruce,  23  U.  C.  B.  301 ; Boyle 
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-v.  Ward,  11  U.  C.  R.  416 ; Dove  v.  Gray,  2 T.  R 358-365 ; 
Regina  v.  Lake,  7 P.  R 215  ; Re  Allison,  10  Ex.  561 ; Regina 
v.  SkAlbans,  8 A.  & E.  932 ; Glynn  v.  Thorpe,  1 B.  & Al.  153  ; 
Smith  v.  Moreton,  5 0.  S.  551 ; Regina  v.  Smith,  8 B.  & 
C.  341  ; Hall  v.  Winckfield,  Hobart  195, 196,  248  ; Regina 
v.  Grouch,  35  U.  C.  B.  433,  436  ; Re  Meyers  and  Wonnaeott, 
23  U.  C.  R.  611 ; Burns’s  Justice,  vol.  i.,  p.  241,  13th  ed. ; 
Raley  on  Summary  Convictions,  356,' 5th  ed. ; Taylor  on 
Evidence,  secs.  1407, 1390,  7th  ed. ; Roscoe,  12th  ed.,  109. 

Gwynne,  J. — The  facts  of  this  case,  as  I find  them  to  be 
from  a perusal  of  the  affidavits  and  papers  filed,  appear  to 
be  as  follows  : — 

Upon  the  28th  day  of  J une  the  appellant  was  convicted 
before  Mr.  Lawrason,  police  magistrate  of  the  city  of  London, 
and  one  of  the  justices  of  the  peace  of  the  county  of  Middle- 
sex, of  an  assault  upon  one  Elliott.  Upon  the  30th  day  of 
the  same  month  of  June,  1877,  Essery  gave  notice  of  appeal 
as  required  by  the  statute,  and  also  entered  into  a recog- 
nizance with  two  sureties  before  the  same  Mr.  Lawrason  in 
the  form  of  the  recognizance  set  forth  in  the  schedule  to  the 
Act  in  that  behalf,  and  both  notice  and  recognizance  were 
upon  the  same  day  deposited  by  the  appellant  with  the 
clerk  of  the  peace.  The  Sessions  of  the  Peace  held  next 
after  the  date  of  the  conviction  commenced  upon  the  11th 
December,  1877.  Upon  that  day,  in  open  Court,  the  appeal 
having  been  duly  entered  was  called  on.  The  appellant 
called  upon  the  clerk  of  the  peace  to  produce,  and  he 
accordingly  did  produce,  the  notice  of  appeal  and  recog- 
nizance deposited  with  him  upon  the  30th  day  of  June. 
The  giving  of  the  notice  of  appeal  was  proved  in  due  form, 
and  thereupon  the  notice  and  recognizance  were  deposited 
with  the  clerk  in  open  Court  to  be  filed  in  the  appeal. 
Thereupon  a day,  namely  the  17th  day  of  December,  was 
appointed  for  the  hearing  of  the  appeal,  when,  as  I take  it 
from  the  copy  of  the  Judge’s  notes  verified  and  laid  before 
me,  and  which  must  in  a matter  of  this  kind  govern,  counsel 
for  the  respondent  took  certain  objections  noted  by  the 
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learned  Judge.  The  verified  copy  of  the  learned  Judge’s 
notes  gives  no  date,  hut  it  is  sworn  by  the  counsel  for  the 
appellant,  and  I do  not  see  that  contradicted,  that  it  was 
upon  the  17th  day  of  December,  the  day  which  upon  the 
11th  was  set  apart  for  the  trial,  that  what  may  be  called 
the  opening  of  the  trial,  which  was  adjourned  to  the  20th 
December,  and  then  proceeded  with,  took  place.  The  copy 
furnished  me  of  the  Judge’s  notes  does  not  shew  any  date 
at  all,  or  any  adjournments. 

The  note  of  the  Judge,  however,  is — 

Mr.  Meredith  objects  to  appeal  being  tried,  and  to  the 
jurisdiction  of  the  Court,  on  grounds  : — 

1.  That  there  is  no  evidence  of  compliance  with  33  Yic. 
ch.  27,  D. 

2.  That  even  if  the  cognizance  was  properly  proved  it  is 
insufficient,  because  the  condition  to  appeal  is  to  the  General 
Quarter  or  General  Sessions,  and  not  to  General  Sessions. 

3.  That  it  is  not  conditioned  that  the  appellant  shall 
personally  appear  at  this  Court  and  try  the  appeal,  and 
abide  by  the  judgment  of  the  Court  thereupon,  and  pay  such 
costs  as  shall  be  awarded  by  the  Court,  and  because  there 
is  no  notice  to  sureties  attached  to  the  recognizance. 
These  objections  the  learned  Judge  overruled,  as  appears 
by  his  own  notes.  The  affidavit  of  the  appellant’s  counsel 
supplies  the  dates  by  saying  that  after  argument  of  the 
objections  taken  upon  the  17th,  the  learned  Judge  took 
time  to  consider  them,  and  upon  the  20th  December  over- 
ruled them,  when  the  case  of  the  appeal  was  proceeded 
with,  the  respondent  opening  the  case  of  his  charge  of 
assault  before  the  Court  and  a jury.  The  jury  rendered 
their  verdict  in  favour  of  the  appellant,  pronouncing  him 
to  be  not  guilty  of  the  assault  charged,  and  whereof  he  had 
been  convicted,  which  verdict  no  doubt  accounts  for  the 
motion  for  prohibition  which  has  been  made. 

Beading  the  Judge’s  notes  alone  I would  understand  the 
general  objection  set  out  under  the  first  head  as  involving 
merely  those  particular  ones  which  follow,  the  particular 
objections  pointing  out  what  was  comprehended  in  the 
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first.  It  now  appears,  however,  that  something  more  was 
intended,  namely,  that  there  was  no  proof  adduced  of  the 
recognizance  which  was  produced  having  been  ever  actually 
taken  and  acknowledged  as  it  purports  to  he.  I am  at  a 
loss  yet  to  understand  what  proof  was  required  or  asked  for. 

The  notice  of  appeal  and  recognizance  were  produced  by 
the  clerk  of  the  Court  from  the  files  in  his  office  upon  the 
call  of  the  appellant.  Actual  evidence  of  the  service  of  the 
notice  of  appeal  was  given,  as  was  proper  and  necessary 
that  it  should  be.  The  recognizance  upon  being  produced 
was  exhibited  to  the  Court,  and  placed  in  its  custody  and 
under  its  control,  to  be  filed  by  the  officer  of  the  Court, 
where  it  still  remains.  It  purported  to  be  executed  by 
the  Justice  who  had  convicted  the  appellant,  and  appeared 
to  have  been  in  the  custody  of  the  clerk  of  the  peace  from 
the  day  upon  which  it  purports  to  have  been  taken. 

I confess  I do  not  see  what  further  proof  for  the  purpose 
of  founding  the  jurisdiction  of  the  Court  to  try  the  appeal 
was  necessary.  It  is  argued  before  me  that  some  other 
was  necessary,  but  what  is  not  precisely  stated.  It  is  said 
that  a recognizance  is  not  a record,  ani  that  therefore  it  does 
not  prove  itself  until  enrolled ; and  among  other  authorities 
to  that  effect  I have  been  referred  to  Hall  v.  Winehfield, 
1 Hobart,  195,  which,  although  it  says  that  a recognizance 
is  not  a record  until  enrolled,  nevertheless  says  that  it  does 
not  require  enrolment  to  make  it  valid,  for  that  it  has  force 
from  the  acknowledgement  not  from  the  enrollment,  which 
is  only  necessary  as  a perpetual  testimony  of  the  recog- 
nizance. The  production  of  an  exemplification  of  the 
enrolment  would  perhaps  be  the  proper  evidence  if  proof 
of  the  cognizance  was  necessary  in  another  Court  than  that 
in  which  it  was  filed  ; but  if  enrolment  was  necessary  or 
sufficient  to  have  made  what  was  the  proper  evidence  to 
found  the  jurisdiction  of  the  Court,  that  could  have  been 
done  at  once  by  the  order  of  the  Court. 

Now  it  seems  to  me  that  before  the  Court  could  order 
the  recognizance  to  be  enrolled  it  must  be  possessed  of  it, 
and  aware  that  it  is  so  possessed  of  it ; and  if  so  possessed 
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of  it,  that,  as  it  seems  to  me,  being  all  that  would  be' 
necessary  in  order  to  enrolment,  is  all  that  is  requisite  to 
found  the  jurisdiction  to  hear  the  appeal. 

I cannot  think  that  the  Court,  in  the  absence  of  any 
suggestion  casting  a doubt  upon  the  authenticity  of  the 
recognizance,  was  called  upon  to  doubt  the  authenticity  of 
a document  purporting  to  be  executed  by  one  of  the  justices 
of  the  bench  of  the  Court  in  which  it  was  produced,  and 
placed  in  the  custody  of  the  clerk  of  the  peace  upon  the 
very  day  of  its  having  been  taken,  and  which,  as  it  appears 
to  me,  could  have  been  made  a record  upon  the  spot  by 
being  enrolled. 

I understand  it  to  be  objected  now  that  part  of  the  force 
of  the  objection  consists  in  an  affidavit  of  the  clerk  of  the 
Court  in  whose  custody  this  recognizance  has  been  since 
the  30th  June,  who  produced  it  in  open  Court  upon  the 
appeal,  and  who  still  has  it  among  the  files  of  the  Court,  to 
the  effect  that  it  was  filed  by  the  appellant,  and  was  not 
sent  to  his  office  by  the  justice  who  took  it.  I confess  I 
am  unable  to  appreciate  the  force  of  this  objection. 

In  my  opinion  the  production  of  the  recognizance  in  the 
manner  in  which  this  was  produced  upon  the  appeal  being 
opened  was  quite  sufficient,  with  proof  of  service  of  the 
notice  of  appeal,  to  found  the  j urisdiction,  unless  the  recog- 
nizance was  assailed  upon  some  evidence  offered  to  shew  it 
to  be  false. 

Richards,  C.  J.,  appears  to  me  to  have  been  of  this 
opinion  in  Regina  v.  Crouch,  35  U.  C.  R.  433,  a case  which 
appears  to  me  to  be  most  in  point  of  those  cited.  Here  by 
mistake  or  accident  the  recognizance  had  not  been  produced^ 
nor  did  it  clearly  appear  that  it  had  been  in  Court  to  be 
produced.  A motion  having  been  made  to  quash  an  order 
made  upon  the  appeal,  upon  the  ground  of  there  having 
been  no  jurisdiction  in  the  Court  to  entertain  the  appeal, 
it  not  having  been  proved  that  there  was  a recognizance 
taken,  the  learned  Chief  Justice  discharged  the  rule  nisi,. 
upon  the  ground  that  he  considered  the  respondent,  by 
what  took  place  at  the  appeal,  waived  the  necessity  for  the 
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production  of  the  recognizance  ; but  this  judgment  shews 
his  opinion  to  have  been  that  all  that  was  necessary  was 
that  the  recognizance  should  have  been  produced  in  Court 
to  be  refiled.  That  it  was  so  produced  here  is  beyond  all 
doubt,  for  the  respondent’s  counsel  took  objections  to  its 
form,  which  were  argued  before  the  Judge,  considered  by 
him  and  overruled,  and  as  I think  properly  overruled,  for 
the  recognizance  pursues  the  form  given  in  the  Act,  and 
moreover,  because  I think  the  “General  or  Quarter  Sessions” 
mentioned  in  the  condition  is  a sufficient  designation  of 
the  Court  of  General  Sessions  of  the  Peace ; and  further, 
because  the  day  upon  which  the  Court  to  which  the  appeal 
was  made  being  mentioned  in  the  condition,  such  day  being 
that  by  law  limited  for  the  opening  of  the  Court  of  General 
Sessions  of  the  Peace,  placed  beyond  all  doubt,  if  there  ever 
was  any,  what  Court  was  intended. 

I must  say  it  seems  to  me,  where  there  is  an  objection, 
(after  a fair  trial  of  an  appeal  upon  the  merits)  as  for  want 
of  jurisdiction  in  the  Court  which  tried  it,  and  a motion 
made,  founded  upon  that  objection,  to  deprive  the  appellant 
of  the  fruits  of  his  verdict  and  to  restrain  further  action  of 
the  Court  in  the  matter,  the  question  should  be, — did  those 
matters  actually  exist  out  of  the  existence  of  which  the  juris- 
diction arises ; not,  was  complete  proof  of  their  existence 
adduced  before  the  respondent  entered  upon  the  merits  and 
tried  his  complaint  over  again  in  the  Court  of  Appeal  ? 

An  objection  to  the  jurisdiction  of  the  Court  in  a case 
of  this  kind,  appears  to  be  more  analogous  to  a plea  to  the 
jurisdiction,  which  ought  to  be  decided  before  the  merits 
are  entered  into,  than  to  a motion  for  a nonsuit  in  a Court 
having  undoubted  jurisdiction,  and  a trial  upon  the  merits 
subject  to  the  after  consideration  of  the  objections  upon 
which  the  motion  for  a nonsuit  was  founded. 

To  restrain  further  proceedings  after  a trial  upon  the 
merits  seems  to  savour  rather  of  the  exercise  of  arbitrary 
power  than  of  the  dispensation  of  impartial  justice,  if  upon 
the  motion  being  made  and  answered  it  should  appear 
that  those  facts  out  of  which  the  jurisdiction  arises  did  in 
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reality  exist,  although  the  Court  which  tried  the  case  may 
have  been  satisfied  of  their  existence  upon  evidence  which 
the  Court  above  might  consider  to  he  short  of  being  con- 
clusive. If  no  evidence  at  all  of  their  existence  should  be 
offered,  and  notwithstanding  objection  taken  the  Court 
should  nevertheless  proceed,  or  if  insufficient  evidence  being 
offered  the  Court  should  proceed,  the  respondent,  under 
such  circumstances,  declining  to  proceed,  might  afterwards 
reasonably  insist  that  the  Court  had  acted  without  juris- 
diction and  that  he  was  not  bound  by  the  proceeding  taken ; 
but  when  he  does  enter  upon  the  merits,  and  produces 
his  evidence  and  goes  to  a jury  upon  the  merits,  he  may 
well  be  held  to  have  waived  the  proof  of  those  preliminary 
conditions  which  give  the  jurisdiction,  provided  that  it 
shall  afterwards,  upon  his  moving  to  avoid  the  effect  of 
the  verdict  against  him,  be  made  to  appear  that  those  pre- 
liminary conditions  had  in  truth  been  complied  with. 
There  is  nothing  here  at  variance  with  the  maxim  that 
consent  cannot  give  jurisdiction.  The  waiver  of  proof  of 
the  existence  of  those  acts  which  give  jurisdiction  is  a 
different  thing  from  consenting  to  the  jurisdiction  arising 
in  the  absence  of  the  existence  of  the  facts  necessary  to  its 
arising. 

However,  I decide  the  case  before  me  upon  the  ground 
that  in  my  judgment  the  Court  of  General  Sessions  of  the 
Peace  had  in  this  case  sufficient  evidence  before  it  to  call 
into  action  the  jurisdiction  of  the  Court,  and  that  the 
objections  taken  to  the  sufficiency  of  the  recognizance  were 
properly  overruled. 

The  summons  therefore  will  be  discharged,  with  costs  to 
be  paid  by  the  respondent  to  the  appellant. 

Summons  discharged. 
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Suit  in  the  wrong  Division  Court — Prohibition — Acquiescence — Effect  of. 

The  plaintiff  sued  the  defendant  in  the  Division  Court  in  a county  in  which 
he  did  not  reside,  and  in  which  the  cause  of  action  did  not  arise.  The 
defendant  filed  a notice  disputing  the  claim,  but  he  was  not  represented 
at  the  trial,  as  the  agent  employed  by  him  was  not  in  Court  when  the 
case  was  called  on,  and  judgment  was  given  for  the  plaintiff.  Defendant 
applied  to  the  Judge  of  the  Division  Court  for  a new  trial  on  the  grounds 
(1),  that  the  suit  was  not  entered  in  the  proper  Court,  and  (2),  that 
before  action  he  paid  the  claim.  A new  trial  was  granted  upon  payment 
of  costs  by  a given  day,  which  were  not  paid,  and  the  defendant  applied, 
after  the  day  appointed  for  payment,  for  a prohibition. 

Held,  that  the  defendant  v>  as  entitled  to  the  prohibition,  but  as  he  had 
applied  to  the  Division  Court  Judge  for  a new  trial,  and  in  view  of 
the  delay,  he  was  refused  his  costs  of  the  application. 

Sernble,  that  when  an  action  is  brought  in  a Division  Court  in  which 
neither  the  cause  of  action  arose  nor  the  defendant  resides,  and  proceeds 
to  judgment  with  the  defendant’s  acquiescence,  his  right  to  move  after- 
wards for  a prohibition  is  gone. 

[February  12tb,  1878.  — Gwynne , J.] 

This  was  an  application  for  a prohibition. 

It  appeared  that  the  plaintiffs,  merchants,  residing  in 
Toronto,  sued  the  defendant,  residing  at  Trenton,  for  the 
balance  of  $12,42  upon  an  account  originally  for  $52,42, 
upon  which  the  defendant  was  given  credit  for  $40  as  paid, 
leaving  the  balance  claimed  as  above,  $12,42. 

The  action  was  commenced  in  the  first  Division  Court  of 
the  County  of  York,  and  the  summons  and  the  particulars 
were  duly  served  according  to  the  Division  Court  rules,  at 
Trenton.  The  summons  was  so  served  on  the  1st  of 
November,  1877. 

The  defendant  in  due  time,  according  to  the  practice  of 
the  Court,  and  upon  the  3rd  of  November  caused  a notice 
entitled  in  the  cause  and  Court  to  be  filed  in  the  office  of 
the  clerk  of  the  first.  Division  Court  of  the  county  of 
York,  addressed  to  the  plaintiff  and  to  Allan  McLean 
Howard,  clerk  of  the  Court,  in  the  words  following  : — • 

“ F.  Cornwell,  of  the  village  of  Trenton,  in  the  county  of 
Hastings,  the  above  named  defendant,  disputes  the  whole 
of  the  plaintiff’s  claim  in  this  cause. 

“Yours,  &c., 

“ F.  Cornwell. 
“ By  his  attorney,  C.  Francis.” 
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The  case  came  on  for  hearing  upon  the  27th  November, 
when  no  one  appearing  for  the  defendant  judgment  was 
rendered  for  the  plaintiffs  for  the  amount  of  the  balance 
claimed. 

Afterwards,  and  early  in  the  month  of  December,  the 
defendant’s  attorney  served  upon  the  plaintiffs  a notice 
entitled  in  the  cause  and  Court  of  his  intention  to  apply 
for  a new  trial,  in  the  words  following,  addressed  to  the 
plaintiffs  : — 

“ Take  notice  that  the  defendant  intends  to  apply  to  the 
Judge  of  the  County  Court  of  the  county  of  York  for  a 
new  trial  in  this  cause,  on  the  following  grounds  disclosed 
in  affidavits  filed  herein,  namely  : 1.  That  the  said  suit 
was  not  entered  and  tried  in  the  Court  holden  for  the 
division  in  which  the  cause  of  action  arose  or  in  which  the 
defendant  resides,  the  cause  of  action  having  arisen  at 
Trenton,  in  the  county  of  Hastings,  and  the  defendant 
residing  there.  2.  That  before  action  the  defendant  satis- 
fied and  discharged  the  plaintiff ’s  claim  by  payment. 

“ Yours  truly, 

“ A.  Forbes,  Defendant’s  Attorney 

The  affidavits  referred  to  in  this  notice  were  made,  one 
by  the  defendant’s  counsel  who  had  been  retained  to  defend 
the  action,  and  the  other  by  the  defendant  himself. 

The  former  of  these  affidavits  stated  that  the  deponent 
was  acting  for  the  defendant  in  the  action,  and  attended 
the  last  sittings  of  the  Division  Court  to  defend  the  suit ; 
that  he  was  in  the  court-house  when  the  case  was  called 
on,  and  as  rapidly  as  he  could  he  hastened  to  the  court- 
room, but  arrived  a moment  too  late,  and  the  succeeding 
case  was  called  on  as  he  entered  the  door : that  the  defen- 
dant had  a good  defence  to  the  action  on  the  merits  as 
deponent  was  informed  and  believed,  and  that  the  applica- 
tion (for  the  new  trial)  was  not  made  for  the  purpose  of 
delay. 

The  defendant,  in  his  affidavit,  stated  that  the  goods 
which  were  the  subject  matter  of  the  action  were  ordered 
by  defendant,  at  Trenton,  from  a person  representing  him- 
self to  be  an  agent  of  the  plaintiffs’  who  produced  samples 
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of  the  goods  purchased  at  the  time  : that  the  order  was  a 
verbal  one,  and  that  defendant’s  bargain  then  made  with 
the  plaintiffs,  through  their  agent,  was,  that  they  should 
deliver  the  goods  to  defendant  at  Trenton,  and  that  this 
was  the  only  order  he  ever  gave  to  the  plaintiffs,  and  the 
only  dealing  he  ever  had  with  them  : that  the  goods  received 
by  the  defendant  on  such  order  were  short  of  the  amount 
ordered ; and  that  before  the  commencement  of  the  action 
he  paid  the  plaintiffs  in  full  for  the  goods  received ; and  that 
he  does  not  owe  them  anything,  and  did  not  at  the  time  the 
action  was  commenced,  and  that  he  has  a good  defence  to 
the  action  on  the  merits. 

Upon  the  hearing  of  this  application  on  the  19th  of 
December,  the  Judge  granted  the  defendant  a new  trial 
upon  payment  of  costs  on  or  before  Saturday  the  22nd  of 
December. 

The  defendant  did  not  pay  the  costs,  but  early  in  the 
month  of  January  obtained  a summons  for  a prohibition,, 
upon  the  ground  that  the  plaint  was  sued  in  the  wrong 
Division  Court,  which  summons  had  been  enlarged  from 
time  to  time  until  now. 

Tilt,  in  support  of  the  application. 

G.  B.  Gordon,  contra. 

Gwynne,  J. — The  Division  Courts  have  jurisdiction  over 
all  claims  for  debt  or  for  any  sum  payable  under  any  con- 
tract for  the  payment  of  money  where  the  amount  or 
balance  claimed  does  not  exceed  $100 ; and  except  where  a 
jury  is  legally  demanded  the  Judge  is  to  be  Judge  in  all 
actions  brought  in  such  Courts,  and  shall  determine  all 
questions  of  law  and  fact  in  relation  thereto,  and  may  make 
such  orders  and  judgments  thereupon  as  appear  to  him  just 
and  agreeable  to  equity  and  good  conscience  ; and  every 
such  judgment,  &c.,  shall  be  final  and  conclusive  between 
the  parties,  and  shall  have  the  same  force  as  judgments  of 
a Court  of  Record.  The  jurisdiction,  however,  over  the 
person  is  limited  by  section  62  of  ch.  47,  Revised  Statutes, 
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whereby  it  is  enacted  that  “Any  suit  cognizable  in  a Division 
Court  may  be  entered  and  tried  in  the  Court  holden  for  the 
division  in  which  the  cause  of  action  arose,  or  in  which  the 
defendant  or  any  one  of  the  defendants  resides  or  carries 
on  business  at  the  time  the  action  is  brought,  notwithstand- 
ing that  the  defendant  at  such  time  resides  in  a county 
or  division  different  from  the  one  in  which  the  cause  of 
action  arose.”  In  several  cases  it  has  been  held  that  this 
clause  is  compulsory  upon  a plaintiff. 

By  the  81st  section  it  is  enacted  that  “ in  cases  in  which 
a trial  is  to  be  had  the  defendant  shall,  on  the  day  named 
in  the  summons,  either  in  person  or  by  some  person  on  his 
behalf,  appear  in  Court  to  answer,  and  on  answer  being 
made  the  Judge  shall  proceed,”  &c.,  and  by  sec.  82,  if  the 
“ defendant  does  not  appear  on  the  day  named  in  the 
summons  or  sufficiently  excuse  his  absence,  or  if  he  neglects 
to  answer,  the  Judge  on  proof  of  the  service  of  the  sum- 
mons and  copy  of  the  plaintiff’s  account,  claim,  or  demand, 
may  proceed  to  the  hearing  and  trial  of  the  cause  on  the 
part  of  the  plaintiff  only,  and  the  order,  verdict,  or  judg- 
ment thereupon  shall  be  final  and  absolute,  and  as  valid 
as  if  both  parties  had  attended.”  And  in  actions  brought 
for  the  recovery  of  a debt  or  money  claimed  where  the 
particulars  of  plaintiff’s  claims  are  with  reasonable  cer- 
tainty endorsed  on  the  summons,  and  a copy  of  summons 
and  particulars  is  duly  served,  final  judgment  may  be 
entered  by  the  clerk  upon  the  return  of  the  summons 
unless  the  defendant  has  left  with  a clerk  a notice  to  the 
effect  that  he  disputes  the  claim  or  some  part  thereof,  and 
how  much  thereof. 

And  where  a cause  of  action  over  which  as  to  its  nature 
and  amount  a Division  Court  has  undoubted  jurisdiction  is 
brought  in  the  wrong  division — namely,  a division  different 
from  that  in  which  the  cause  of  action  arose,  and  from  that 
in  which  defendant  lives — that  is  a matter  of  which  the 
Judge  of  the  Court  in  which  the  action  is  brought  can  have  no 
knowledge  unless  it  is  brought  under  his  notice  by  the  defen- 
dant. Such  a defect  would  not  appear  upon  the  proceedings 


ROBERTSON  Y.  CORNWELL. 


301 


unless  stated  by  the  defendant  in  his  notice  disputing  the 
claim,  as  undoubtedly  it  might  be,  and  as  I think  it  would 
be  well  if  it  was  required  to  be  to  give  a defendant  any 
right  to  raise  the  objection.  It  might  suit  a defendant’s 
purpose  to  have  the  cause  tried  in  the  division  in  which  the 
action  was  so  brought.  The  prescribing  the  Court  in  which 
the  action  should  be  brought  is  in  the  interest  of  the  defen- 
dant, who  might  be  willing  to  acquiesce  in  a trial  in  a Court 
where  neither  the  action  arose  or  he  resides.  So  that  in 
such  a case,  if  a claim  should  proceed  to  judgment  in  such 
a Court  with  the  defendant’s  acquiescence,  it  would  be 
unreasonable  to  permit  the  defendant  afterwards  to  move 
for  a prohibition. 

The  law  upon  this  point  is  laid  down  in  Mayor  of 
London  v.  Cox,  2 L.RH.  L.,  p.  282,  where  it  is  said : “There 
is,  indeed,  a distinction  after  sentence  between  a patent  and 
a suggested  defect,  for  if  the  party  below,  whether  plaintiff 
or  defendant,  thinks  proper,  instead  of  moving  for  a prohi- 
bition, to  proceed  to  trial  in  the  special  or  inferior  Court, 
and  is  defeated,  then  if  the  defect  be  of  power  to  try  the  par- 
ticular issue  only,  ( defectus  triationis,  as  it  has  been  called) 
the  right  to  move  for  a prohibition  is  gone.  If  the  defect 
be  of  jurisdiction  over  the  cause  ( defectus  jurisdictions) 
and  that  defect  be  apparent  upon  the  proceedings,  a prohibi- 
tion goes  after  sentence  : Roberts  v.  Humby , 3M.&  W.  120. 
If  it  be  not  apparent,  but  the  party  instead  of  moving  for  a 
prohibition  pleads  in  the  inferior  Court  the  facts  ousting 
the  jurisdiction,  and  such  Court  improperly  decides  that  it 
has  jurisdiction  he  may,  notwithstanding  such  decision, upon 
satisfying  a Superior  Court  that  it  was  erroneous,  obtain  a 
prohibition.  * * Where,  however,  the  defect  is  not  apparent, 
and  depends  upon  some  fact  in  the  knowledge  of  the  appli- 
cant which  he  had  an  opportunity  of  bringing  forward  in 
the  Court  below,  and  he  has  thought  proper,  without  excuse, 
to  allow  that  Court  to  proceed  to  judgment  without  setting 
up  the  objection,  and  without  moving  for  a prohibition 
in  the  first  instance,  although  it  should  seem  that  the  juris- 
diction to  grant  a prohibition  in  respect  of  the  right  of  the 
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Crown  is  not  taken  away,  for  mere  acquiescence  does  not 
give  jurisdiction: : Knowles  v.  Holden,  22  L.  J.  Ex.  223, 
yet,  considering  the  conduct  of  the  applicant,  the  import- 
ance of  making  an  end  of  litigation,  and  that  the  writ, 
though  of  right,  is  not  of  course,  the  Court  would  decline  to 
interpose,  except  perhaps  upon  an  irresistible  case,  and  an 
excuse  for  the  delay,  such  as  disability,  malpractice,  or 
matter  newly  come  to  the  knowledge  of  the  applicant : See 
case  of  The  Admiralty,  12  Eep.  77.  The  objection  in  such 
cases  is,  that  the  applicant  comes  too  late.  * * * Indeed 
it  seems  not  too  much  to  assert  that  the  question — at  what 
time  a prohibition  ought  to  issue — is  one  of  practice  only 
I collect  from  the  papers  before  me,  especially  the  defen- 
dant’s own  affidavit  filed  on  this  application,  that  he  had 
instructed  his  attorney  to  defend  the  action  upon  the  merits, 
and  that  the  only  reason  this  was  not  done  was  because  of 
the  unfortunate  absence  from  the  Court  when  the  case  was 
called  on  of  the  gentleman  employed  to  act  as  defendant’s 
agent.  When  application  was  made  for  a new  trial  it  was 
made  upon  the  merits,  to  which  both  the  defendant  and  his 
counsel  depose.  If  it  had  been  intended  to  rely  solely  upon 
the  objection  to  the  Court  in  which  the  action  was  brought, 
the  application  should  have  been,  as  it  seems  to  me,  to  set 
aside  the  former  verdict  merely,  and  not  for  a new  trial. 
Asking  for  a new  trial  looks  very  like  acquiescing  in  the 
jurisdiction,  which  in  view  of  the  nature  of  the  objection 
the  defendant  might,  I think,  well  do  if  he  was  so  minded. 
The  defendant  swears  that  he  had  applied  for  a new  trial, 
and  was  advised  by  his  attorney  that  it  was  granted,  and 
that  he  was  therefore  much  surprised  to  find  the  judgment 
transmitted  by  transcript  to  Trenton,  where  he  resides,  and 
execution  in  the  hands  of  the  bailiff  there.  Now  if  the 
defendant  was  satisfied  to  try  the  cause  before  the  Judge 
of  the  Court  in  which  the  action  was,  it  seems  strange  that 
the  order  which  was  asked  for,  when  obtained  should  have 
been  abandoned.  From  what  is  sworn  in  another  affidavit 
it  does  not  seem  as  if  the  objection  to  the  Court  was  much 
pressed  before  the  Judge  on  the  application  for  the  new 
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trial.  It  is  there  said  that  upon  the  J udge  expressing  a readi- 
ness to  grant  an  order  for  a new  trial  upon  payment  of  costs 
forthwith,  the  defendant’s  agent  said  he  could  not  pay 
them  without  conferring  with  his  client  in  the  country, 
and  that  thereupon  Saturday,  the  22nd  of  December,  was 
named,  at  his  suggestion,  as  the  day  upon  which  the  costs 
should  be  paid,  and  the  order  was  accordingly  made  for 
that  day. 

Now  the  defendant  says  he  was  informed  that  the  new 
trial  was  granted;  he  must  therefore  have  known,  I presume, 
that  it  was  granted  upon  payment  of  costs.  He  expresses 
surprise  that  this  order  was  not  carried  out,  and  that  the 
judgment  was  entered  in  despite  of  it,  and  execution  issued. 

I must  conclude  from  this  surprise  that  he  must  have 
authorized  his  attorney  to  pay  the  costs  for  him,  and  if  he 
was  willing  to  pay  the  costs — and  unless  he  was  I cannot 
understand  how  he  could  have  been  surprised  that  the  order 
when  granted  was  not  carried  out — I cannot  understand 
why  there  should  have  been  this  motion  made  instead. 

However,  as  the  matter  now  stands,  judgment  has  been 
entered  up  against  the  defendant.  The  amount,  it  is  true, 
is  small,  but  still  defendant  swears  he  paid  plaintiffs  in  full, 
and  that  he  owes  them  nothing.  Facts  are  deposed  to  which 
are  not  denied,  and  which,  if  they  cannot  be  denied,  shew 
that  the  plaint  was  not  instituted  in  the  proper  Division 
Court;  and  lest  the  defendant  should  suffer  wronof  in  the 
matter,  I am  constrained,  although  reluctantly,  to  grant  the 
order  for  the  prohibition  asked.  If  the  defendant  had  asked 
the  J udge  for  this  alone,  instead  of  asking  for  a new  trial 
upon  the  merits,  the  expense  of  this  motion  might  have  been 
avoided ; but  as  the  defendant  did  not  apply  earlier,  and  as 
the  order  which  the  Judge  granted  him  was  the  one  which 
he  asked  for, and  the  costs  have  been  unnecessarily  increased 
by  the  course  pursued  by  the  defendant,  I shall  give  him 
no  costs  of  this  application.  The  order  will  be  absolute, 
but  without  costs,  to  prohibit  further  proceedings  upon  the 
judgment,  upon  the  ground  that  the  suit  was  tried  in  the 
wrong  Division  Court. 


Prohibition  granted. 
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Prohibition — Acquiescence — Discretion — Costs. 

Where  the  Court  has  jurisdiction  except  from  the  existence  of  undisclosed 
facts  within  the  knowledge  of  the  defendant,  who  allows  the  Court  to 
proceed  to  judgment  without  disclosing  the  want  of  jurisdiction,  the 
interference  of  the  Court  by  prohibition  is  discretionary. 

Where  in  a suit  in  the  Division  Court  a new  trial  was  applied  for  and 
refused  on  the  merits,  no  objection  being  taken  to  the  jurisdiction,  and 
an  application  was  afterwards  made  for  a prohibition  on  the  ground 
that  the  note  was  not  made,  nor  did  the  defendants  reside  in  the  county 
in  which  the  action  was  brought : 

Held,  that  the  defendants  were  not  entitled  to  a prohibition  ; but  as  the 
plaintiff  knew  that  the  defendants  did  not  reside  within  the  jurisdiction, 
it  was  refused  without  costs. 

[May  14th,  1878. — Bagarty , C.  J.  C.  P.] 

This  was  an  application  for  a prohibition  to  prohibit  the 
Judge  of  the  County  Court  of  the  county  of  Ontario  from 
further  proceeding  in  this  matter.  It  appeared  that  the 
defendants  had  been  duly  served  with  a Division  Court 
process,  issued  from  A Division  Court  in  the  county  of 
Ontario,  and  that  the  subject  matter  in  litigation  was 
clearly  within  the  ordinary  jurisdiction,  so  far  as  appeared 
in  the  proceedings.  The  defendants  instructed  counsel  to 
defend,  apparently  only  on  the  general  merits.  In  his 
absence  the  case  was  taken,  and  judgment  given  by  default. 
It  did  not  appear  that  either  the  defendants  or  any  wit- 
nesses were  in  attendance  in  the  Court. 

Within  fourteen  days  an  application  was  made  on  affi- 
davit for  a new  trial. 

No  objection  was  taken  as  to  any  want  of  jurisdiction. 
The  statement  of  the  attorney’s  belief  on  the  application 
for  the  new  trial  that  there  was  a meritorious  defence  was 
rejected  by  the  Judge,  as  insufficient  to  set  aside  the 
judgment. 

After  a transcript  of  judgment  had  been  sent  to  a distant 
county  and  execution  issued  thereon,  application  was  made 
for  prohibition,  on  the  ground  that  the  note  on  which  the 
suit  was  brought  was  made  in  Kingston,  and  neither 
defendants  resided  in  Ontario  county. 
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This  was  the  first  intimation  or  suggestion  of  the  existence 
of  any  fact  that  could  have  shewn  a want  of  jurisdiction. 

T.  Langton,  for  the  applicant;  cited  Nerlich  v.  Clifford , 
6 P.  R.  212. 

Howell , contra. 

Hagarty,  C.  J. — On  this  application  the  statement  of 
the  possible  existence  of  a meritorious  defence  is  of  the 
most  shadowy  character. 

Unless  I am  bound  to  grant  the  writ  ex  debito  justitioe 
I am  satisfied  I should  refuse  it. 

My  brother  Gwynne,  in  a carefully  considered  judgment 
recently  delivered,  ( Robertson  v.  Cornwell  reported  ante  p. 
297),  came  to  the  conclusion  that  where  nothing  appeared 
on  the  face  of  the  proceedings  to  shew  a want  of  jurisdic- 
tion, and  the  objection  only  arose  on  the  showing  of  certain 
facts  as  to  residence  of  defendants,  and  local  origin  of  the 
cause  of  action,  it  was  discretionary  to  refuse  the  writ  after 
judgment  below,  the  facts  being  only  brought  forward  after 
such  judgment. 

But  as  he  thought  the  affidavits  shewed  such  a strong 
meritorious  defence,  he  granted  the  writ.  In  that  case,  as 
here,  there  was  judgment  for  plaintiff*,  the  defendants  not 
appearing,  but,  on  the  application  for  a new  trial,  the 
objection  was  taken  to  the  jurisdiction. 

The  applicant  here  cites  a decision  in  Chambers  of 
Richards,  C.  J.,  in  1874,  Nerlich  v.  Clifford , 6 P.  R.  212. 
There  the  application  was  made  before  any  notice  of  defence 
or  other  proceeding  had  been  taken  by  defendant  in  the  Court 
below.  The  decision  merely  shews  that  prohibitions  may  be 
applied  for  and  issue  without  any  objection  or  plea,  or  defence 
of  such  want  of  jurisdiction  in  the  Court  below.  He  says  : 
“The  opinion  of  the  Judges  seems  conclusive  on  the  right 
of  a defendant  to  apply  for  a prohibition  without  raising 
the  question  of  jurisdiction  in  the  Court  below;  and  as  this 
is  the  only  question  raised  before  me,  the  prohibition 
will  go.” 
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The  case,  therefore,  is  no  authority  on  the  point  before 
me. 

I have  again  perused  the  celebrated  case  of  Mayor 
of  London  v.  Cox,  L.  R.,  2 H.  L.  239,  and  agree  with  my 
brother  Gwynne  in  the  view  he  takes  of  it.  The  extracts 
made  by  him  warrant  the  conclusions  that  in  a case  like 
that  before  me,  where  no  defect  of  jurisdiction  appears 
on  the  face  of  the  proceedings,  where  any  defect  arises  from 
facts  within  the  knowledge  of  defendants,  and  not  known 
to  the  Court,  and  defendants  allow  the  Court,  which  has 
jurisdiction  except  from  the  existence  of  such  undisclosed 
facts,  to  proceed  to  judgment,  urging  other  matters  of- 
defence,  but  remaining  silent  as  to  such  facts,  the  inter- 
ference of  this  Court  by  prohibition  is  discretionary. 

I am  of  opinion  that  parties  ought  not  to  lie  by  and 
defend  on  the  merits,  and  after  judgment  disclose  the  facts 
which  bar  the  right  of  the  Court  below,  and  ask  our  inter- 
vention. 

In  a strong  case  there  would  be  no  objection  to  prohibi- 
tion, and  so  my  brother  Gwynne  did  interfere.  But  his 
case  was  infinitely  stronger,  and  in  addition  the  grounds  of 
objection  to  the  jurisdiction  were  disclosed  on  the  applica- 
tion for  a new  trial. 

I refuse  the  application.  But  as  the  plaintiff  must  have 
known  where  the  defendants  resided,  and  proceeded  on 
services  made  on  them  in  Frontenac,  I decline  giving  costs. 

Application  refused , vnthout  costs. 

Note. — The  above  case  was  followed  by  the  learned  Chief  Justice  in  a 
similar  application  in  Chambers,  in  a case  of  Haggart  v.  Coil,  in  which  the 
defendant  having  been  sued  at  Brampton  on  a note  dated  at  and  payable 
in  Brampton,  but  shewn  in  fact  to  have  been  made  at  the  defendant’s  resi- 
dence in  the  county  of  Simcoe,  moved  for  a prohibition  after  judgment  and 
execution  issued  thereon.  The  defendant  had  not,  in  his  notice  of  defence, 
objected  to  the  jurisdiction,  and  had  not  appeared  at  the  trial.  The  Judge 
of  the  Division  Court  refused  a new  trial,  holding  that  defendant  had  not 
shewn  merits,  and  that  the  Court  had  no  jurisdiction.  Summons  for  pro- 
hibition discharged,  with  costs. 

Osier , for  the  plaintiff. 

1.  Campbell , for  the  defendant. 

Quoere,  whether  defendant  having  signed  a note  expressed  to  be  made  at 
one  place,  can  for  the  purpose  of  objecting  to  the  jurisdiction,  shew  that  it 
was  made  at  another  place  out  of  the  jurisdiction.  In  Noxon  v.  Holmes , 
24  C.  P.  641,  the  point  does  not  seem  to  haye  been  taken. — Rep, 
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Bell  y.  Lamont. 

Taxation — Revision  of— Laches. 

A prohibition  was  granted  restraining  a Judge  of  the  Division  Court  from 
proceeding  npon  an  order  for  a revision  of  costs,  the  application  for  such 
order  not  having  been  made  within  fourteen  days  from  the  judgment,  and 
such  order  being  in  this  case  equivalent  to  a reversal  of  the  judgment  on 
the  question  of  costs. 

[March  6th,  1878. — Galt,  J.] 

This  was  an  application  for  a prohibition  to  the  Junior 
Judge  of  the  county  of  York,  prohibiting  him  from  pro- 
ceeding on  an  order  made  by  him  for  a revision  of  costs. 

It  appeared  that  the  action  in  question  was  brought  in  the 
Division  Court  to  recover  three  several  sums  claimed  by  the 
plaintiff  as  due  by  the  defendant.  There  had  been  two 
trials.  The  first  took  place  before  the  Junior  Judge,  but 
was  adjourned  at  the  request  of  the  plaintiff.  The  second 
was  before  a barrister  appointed  as  deputy,  and  was  held 
on  18th  December,  1877.  On  the  second  trial  the  Judge 
entered  a verdict  for  the  plaintiff  for  $9.50  and  costs. 
These  costs  were  taxed  by  the  clerk,  and  judgment  signed. 
No  application  was  made  for  a new  trial,  nor  for  a revision 
of  taxation,  until  the  11th  January,  when  a summons  was 
issued  by  the  learned  Junior  Judge,  and  the  order  was 
made  thereon  on  18th  January,  1878,  which  was  the  subject 
of  the  present  application. 

Durand  in  support  of  the  application. 

Smellie,  contra. 

Galt,  J. — The  case  of  Mitchell  v.  Mulholland,  11  U.  C.  L. 
J.  14,  p.  55,  has  decided  that  an  application  for  a new  trial 
must  be  made  within  fourteen  days,  and  it  appears  to  me 
that  the  order  complained  of  is  in  reality  an  appeal  from 
the  decision  of  the  learned  gentleman  who  tried  the  case, 
and  is  a reversal  of  his  judgment. 

The  Deputy  Judge  had  all  parties  before  him,  and 
decided  that  all  the  costs  should  be  paid  to  the  plaintiff. 
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There  is  a provision,  p.  489,  of  the  Revised  Statutes,  section 
38,  which  enacts  that  the  clerk  “ shall  tax  costs  subject  to 
the  revision  of  the  Judge,”  but  the  order  now  in  question 
is  in  reality  not  a revision,  for  the  items  are  not  complained 
of,  but  a redistribution  of  the  costs  contrary  to  the  decision 
of  the  learned  Deputy  Judge  who  tried  the  case. 

In  my  opinion  the  application  should  have  been  made 
within  the  fourteen  days,  and  consequently  the  learned 
Junior  Judge  had  no  authority  to  make  the  order. 

j Rule  absolute. 


O’Brien  v.  Irving. 

Division  Court — Jurisdiction — Tort  or  contract. 

The  plaintiff  sued  in  the  Division  Court  for  $90  as  the  value  of  his  -horse 
employed  by  the  defendant,  the  injury  complained  of  being  that  the 
defendant  allowed  the  horse  to  be  worked  after  he  took  sick,  by  which 
his  death  was  occasioned. 

Held , that  this  was  an  action  for  breach  of  contract  in  not  taking 
proper  care  of  the  horse,  and  that  the  Division  Court  had  jurisdiction. 

[February  28th,  1878. — Galt,  J.] 

This  was  an  application  for  prohibition  to  the  plain- 
tiff and  the  Junior  Judge  of  the  county  of  Simcoe, 
under  the  following  circumstances.  The  claim  of  the 
plaintiff  was  as  follows  : “ The  plaintiff  claims  of  the  defen- 
dant the  sum  of  $90,  being  the  price  or  value  of  a horse  of 
his  which  the  aforesaid  Irving  had  in  his  employ.  Said 
horse  is  now  dead,  and  the  said  O’Brien  claims  that  his 
death  was  occasioned  by  the  said  Irving  allowing  the  said 
horse  to  be  worked  after  he  took  sick.  The  said  O’Brien 
therefore  seeks  to  recover  of  the  said  Irving  judgment  for 
the  said  $90  and  costs.” 

The  case  was  tried  by  a jury,  who  found  a verdict  for 
the  plaintiff  for  $35. 
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At  the  trial  Mr.  Pepler,  who  appeared  for  the  defendant, 
objected  that  the  Court  had  no  jurisdiction,  as  the  claim 
was  in  tort,  and  the  sum  claimed  beyond  the  jurisdiction  of 
the  Division  Court.  The  learned  Judge  allowed  the  case 
to  proceed  subject  to  this  objection. 

A.  Creelman  supported  the  application. 

D.  A.  O'Sullivan  shewed  cause. 

Galt,  J. — In  Re  McKenzie  v.  Ryan,  6 P.  E.  323, 
Harrison,  C.  J.,  says:  “An  application  for  prohibition  to 
an  inferior  Court  ought  not  to  be  granted  unless  it  be 
made  clearly  to  appear  that  under  no  view  of  the  facts  has 
the  inferior  Court  jurisdiction.” 

It  was  admitted  by  Mr.  Creelman  that  if  this  action  was 
for  breach  of  contract  the  action  would  lie.  It  does  not 
very  clearly  appear  from  the  papers  how  the  defendant 
became  possessed  of  the  plaintiff’s  horse,  but  judging  from 
the  plaint  I should  imagine  that  the  horse  had  been  hired 
by  him:  the  injury  complained  of  being  “that  he  allowed 
the  horse  to  be  worked  after  he  took  sick.”  In  that  case 
the  action  would  properly  be  for  breach  of  contract  in  not 
taking  proper  care  of  the  horse,  and  not  in  tort  for  wrong- 
fully taking  possession  of  the  animal,  and  occasioning  his 
death  by  ill-treatment.  In  this  view  the  action  was  pro- 
perly brought  in  the  Division  Court,  and  this  application 
must  be  refused. 

As  it  was  moved  with  costs,  it  must  be  discharged  with 
■costs. 


Summons  discharged. 
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In  ee  McGuin. 

Dower — J+0  Vic.,  ch,  8,  sec.  35,  0. 

The  affidavit  of  service  of  notice  of  an  application  to  convey  land  free  from 
dower  under  40  Vic.,  ch.  8,  sec,  35,  must  identify  the  person  served  as 
the  wife  of  the  applicant. 

Where  mpon  such  an  application  the  husband  filed  an  affidavit  stating  that 
he  did  not  know  where  his  wife  was,  and  another  affidavit  alleged  that 
she  lived  at  St.  Catharines  for  some  time  wiih  one  M.,  as  Mrs.  M., 
notice  of  the  application  was  directed  to  be  advertised  twice  a week  for 
three  weeks  in  a newspaper  at  St.  Catharines. 

[February  2nd,  1878. — Gwynne , J.] 

Upon  the  25th  J anuary,  F.  Osier  made  an  ex  parte  ap- 
plication upon  behalf  of  James  McGuin  for  an  order  under 
40  Yic.  ch.  8,  sec.  35,  O.,  to  enable  the  said  James  McGuin 
to  convey  certain  real  estate  free  from  dower,  upon  affidavits 
that  his  wife  Mary  Ann  McGuin,  formerly  Mary  Ann  Lee, 
had  nine  years  ago  left  him,  and  lived  in  adultery  with 
one  Frank  Madden. 

The  affidavit  of  McGuin  stated  that  he  did  not  know 
where  his  wife  was,  but  that  he  believed  her  to  be  in  the 
United  States,  and  another  affidavit  of  one  Williams  alleged 
that  she  lived  at  St.  Catharines  some  time  with  Madden  as 
Mrs.  Madden. 

Upon  these  affidavits,  Gwynne,  J.,  ordered  notice  of  this 
application  to  be  advertised  twice  a week  for  three  weeks 
in  some  newspaper  at  St.  Catharines,  and  that  the  applica- 
tion might  be  renewed  on  evidence  of  such  advertisement. 

Upon  the  5th  of  February  the  application  was  renewed, 
upon  an  affidavit  of  service  made  by  one  William  Brownlee, 
a bailiff,  who  deposed  that  he  did,  on  the  1st  of  February, 
personally  serve  Mary  Ann  McGuin,  or  Madden,  with  a true 
copy  of  an  annexed  notice.  The  notice  was  addressed 
simply  to  Mary  Ann  McGuin,  or  Madden,  and  gave  notice 
that  an  application  would  be  made  to  the  presiding  Judge 
in  Chambers,  at  Osgoode  Hall,  on  Monday  the  5th  day  of 
February  for  an  order  dispensing  with  her  concurrence  in 
a conveyance  to  Albert  Huson  from  James  McGuin,  of  the 
west  half  of  lot  7,  in  16th  concession  of  the  township  of 
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Burford,  free  from  any  dower,  or  right,  or  claim  thereto  of 
the  said  Mary  Ann  McGuin,  or  Madden. 

Gwynne,  J. — It  may  he,  and  very  probably  is,  that  this 
notice  has  been  served  upon  the  right  person,  but  I have 
no  evidence  that  the  person  on  whom  the  notice  was  served 
is  in  truth  the  wife  of  the  applicant  McGuin.  The  bailiff 
does  not  profess  to  know  whether  she  is  or  not,  and  I think 
upon  an  application  of  this  kind,  which  has  the  effect  of 
adjudicating  a married  woman  out  of  her  right  to  dower,  the 
Court  should  be  satisfied  that  in  truth  the  right  person  is 
served. 

The  application  must  therefore  be  renewed  upon  a better 
affidavit. 

Application  refused. 


Be  Attorney. 

Lien  of  Toronto  agent  for  costs. 

An  attorney  sent  to  his  Toronto  agent  a promissory  note,  given  to  such 
attorney  for  costs,  to  be  used  upon  a taxation  pending  between  him 
and  the  maker  of  the  note. 

Held , that  the  agent  had  a general  lien  upon  the  note  for  his  agency  costs, 
notwithstanding  that  the  relationship  of  principal  and  agent  had  been 
dissolved  by  the  agent ; and  an  order  to  deliver  it  up  was  refuse.]. 

[February  8th,  1878. — Mr.  Dalton,  Q.  C.] 

The  attorney  obtained  a summons  to  shew  cause  why 
his  late  Toronto  agents  should  not  deliver  up  to  him,  or  file 
in  the  Court  of  Common  Pleas,  a certain  promissory  note 
for  $300,  made  by  a client  to  the  attorney  in  payment  of 
costs,  and  which  was  required  to  be  produced  by  the 
attorney  upon  a reference  of  taxation  and  account  which 
was  then  proceeding  between  him  and  his  client. 
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The  affidavits  filed  shewed  that  the  note  wras  sent  by  the 
attorney  to  his  agents  for  use  on  the  taxation,  and  that 
while  it  was  in  their  hands  they  dissolved  the  relationship 
of  principal  and  agent.  The  agents  retained  the  note, 
claiming  a “ general”  lien  upon  it  in  respect  of  a judgment 
and  certain  unsettled  bills  of  agency  charges  which  they 
had  against  the  attorney,  amounting  in  all  to  $1,000. 

H.  Symons,  for  agents,  shewed  cause.  The  agents  have 
a general  lien  upon  everything  in  their  hands  which 
belongs  to  the  attorney,  and  this  note  is  claimed  by  the 
attorney,  and  the  application  is  on  his  behalf.  No  question 
of  the  right  of  the  client  is  involved,  and  he  is  altogether 
a stranger  to  the  application.  The  attorney  says  the  note 
is  worth  $300  to  him,  and  if  so  the  agents  think  they  ought 
to  get  the  benefit  of  it.  The  lien  exists  independently  of 
any  agreement:  Marshall  on  Costs,  460,  et  seq.;  Stokes  on 
Liens,  pp.  180, 182.  The  lien  is  recognized  in  this  country : 
Re  Cross,  4 Chy.  Ch.  11. 

G.  H.  Watson  contra.  The  note  not  being  paid  at  matu- 
rity, the  attorney  was  entitled  to  proceed  against  the 
client  on  his  bills  of  costs.  On  those  proceedings  he  is 
directed  to  produce  the  note,  which  he  cannot  do,  as  the 
agents  claim  this  lien.  If  he  does  not  produce  the  note 
it  will  be  charged  against  him.  If  the  note  were  pro- 
duced by  him  the  client  would  be  entitled  to  it.  The 
relationship  having  been  dissolved  by  the  agents  them- 
selves, they  have  lost  any  right  of  lien  they  might  other- 
wise have  had,  and  are  bound  to  produce : Watson  v.  Lyon, 

7 DeG.  M.  & G.  288 ; Smith  v.  Chichester,  2 D.  & W.  293 ; 
In  re  Faithful,  L.  R.  6 Eq.  325  ; Petfield  v.  Barlow,  L.  R. 

8 Eq.  61. 

Symons,  on  the  latter  point,  cited  In  re  Moss,  L.  R.  2 Eq. 
345 ; Robins  v.  Goldingham,  L.  R.  13  Eq.  440 ; Re  Bevan 
& Whitting,  33  Beav.  439. 

Mr.  Dalton. — I think  the  attorney  must  give  credit  for 
the  note  on  his  bills  of  costs  against  his  client.  The  agents 
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certainly  have  a “general”  lien  on  this  note  against  the 
attorney,  and  if  he  wants  it  he  should  pay  them  the  $300. 
The  authorities  cited  are  clear  upon  the  point,  and  I ought 
to  hold  it  so  even  on  general  principles.  It  would  be  doing 
an  injustice  to  the  agents  to  deprive  them  of  their  security 
against  the  attorney,  when  he  will  not  pay  them  their 
charges. 

It  seems  to  me  to  make  no  difference  who  severed  the 
connection.  The  lien  must  still  exist,  and  it  would  be  hard 
if  it  were  otherwise. 

Summons  discharged , with  costs. 
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Duff  v.  Canada  Southern  R W.  Co. 

Cunningham  v.  Canada  Southern  R W.  Co. 

Satfield  v.  Canada  Southern  R W.  Co. 

Appeal  bond — Sufficiency  of  sureties — i?.  S.  0.  c.  38,  sec.  26. 

Where  the  statutory  requirements  are  observed  with  respect  to  bonds  given 
upon  appeal,  the  bonds  will  not  be  disallowed  on  the  ground  that  the 
sureties  are  “standing  sureties”  of  the  appellants,  in  the  absence  of 
satisfactory  evidence  of  their  insufficiency. 

[February  11th,  1878. — Mr.  Dalton , Q.  C.] 

The  defendants,  in  order  to  appeal  to  the  Court  of  Ap- 
peal from  the  judgment  of  the  Court  of  Queen’s  Bench  in 
these  cases,  filed  in  each  case  the  appeal  bond  required 
by  sec.  15  Consol.  Stat.  U.  C.  ch.  13  (sec.  26  cli.  38,  R S. 
O.,  ) for  $100.  The  two  sureties  in  all  the  bonds  were  the 
same.  The  appellants  were  also  parties. 

On  the  question  of  their  sufficiency,  affidavits  of  the 
plaintiffs  and  their  attorneys  were  filed,  shewing  that  one 
of  the  sureties  was  an  officer  of  the  defendants,  and  also 
that  the  parties  were  the  standing  sureties  of  the  defendants, 
having  given  bonds  on  their  behalf  in  other  cases. 
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Affidavits  of  two  reliable  gentlemen  were  filed  in  reply, 
shewing  that  one  of  the  sureties,  the  officer,  was  worth  at 
least  $5,000  in  realty  and  personalty,  and  the  others  $25,000 
in  realty  and  personalty,  over  and  above  their  debts. 

H.  J.  Scott,  for  respondents,  contended  that  under  the 
section  above  referred  to,  and  the  rules  of  Court  of  Appeal, 
the  sureties  should  be  required  to  swear  that  they  were 
worth  the  $400  over  and  above  any  bonds  upon  which 
they  may  be  sureties ; and  further,  that  the  Court  had  a 
discretion  and  power  to  order  the  sureties  to  be  changed 
under  the  circumstances  shewn  in  the  plaintiffs’  affidavits. 

H.  Symons,  in  reply.  The  appellants  have  done  all  that 
is  required  of  them  by  the  Act,  and  general  rules  Nos.  7 
and  8.  The  sureties  have  in  each  case  made  the  affidavit 
specified  in  order  8,  and  the  affidavits  filed  in  support  of 
the  bonds  shew  that  the  sureties  are  responsible  persons, 
and  that  is  all  that  is  required.  The  discretion  of  the 
Court  is  meant  to  apply  to  cases  where  a stay  of  execution 
is  asked,  and  not  merely  upon  the  giving  of  bonds  for 
costs. 

Mr.  Dalton. — I think  I have  no  discretion  but  to 
allow  the  bonds.  The  affidavits  shew  that  the  sureties 
are  sufficient  within  the  meaning  of  rule  No.  3,  and 
as  they  have  made  the  affidavit  in  form  required  by 
rule  No.  8,  and  nothing  satisfactory  is  produced  against 
them,  I certainly  cannot  disallow  the  bonds.  The  parties 
may  or  may  not  be  “ standing  sureties”  for  the  appellants, 
and  in  the  absence  of  anything  in  support  of  this  except 
the  affidavits  of  information  and  belief  of  the  respondents 
and  their  attorney,  this  would  hardly  be  a ground  of 
disallowance. 

At  any  rate  I think  the  bonds  are  generally  sufficient, 
and  that  I should  only  require  further  proof  if  a stay  of 
execution  were  asked. 

Bonds  allowed  accordingly. 
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Regina  ex  eel.  Hanee  y.  Robeets. 

Regina  ex  eel.  Tayloe  v.  Stevens. 

Municipal  Act,  JR.  S.  0.,  ch.  174,  sec.  74 — Contract  with  or  on  behalf  of  the- 

corporation. 

The  defendants  were,  at  the  time  of  their  election  as  reeves,  sureties  in  a 
bond  given  by  their  respective  townships  for  security  of  the  costs  of  an 
appeal. 

Held,  that  they  had  an  “interest  in  a contract  with  or  on  behalf  of  the 
corporation,”  within  the  meaning  of  R.  S.  0.,  ch.  174,  sec.  74,  and  their 
election  was  set  aside. 

[March  1st,  1878. — ,Mr.  Dalton  Q.  C.] 

In  these  cases  summonses  in  the  nature  of  writs  of  quo 
warranto  were  issued,  calling  on  the  defendants  to  show 
by  what  authority  they  held  respectively  the  office  of 
Reeve  of  the  Township  of  Chatham  and  Reeve  of  the  Town- 
ship of  Dover. 

One  of  the  grounds  upon  which  the  summonses  were 
issued  was  that  the  defendants,  at  the  time  of  their  election,, 
were  sureties  in  a bond  given  by  their  townships  as  security 
for  costs  of  an  appeal,  and  were  therefore  disqualified  under 
Rev.  Stat.  O.,  cap.  174,  sec.  74. 

M.  C.  Cameron,  Q.  C.,  shewed  cause.  This  is  not  a con- 
tract “ with  or  on  behalf  of  the  corporation  ” within  the 
meaning  of  the  statute. 

Ferguson,  Q.  C.,  contra.  This  is  a contract  with  the  cor- 
poration : ffungerford  v.  Hungerford,  Gilbert’s  Equity 
Reports,  69  ; Pitman  on  Principal  and  Surety,  125  ; Burge 
on  Suretyship,  378.  Each  of  the  defendants  is  interested 
jointly  with  the  corporation  in  a contract  expressly  on  be- 
half of  the  corporation.  The  defendants  are  interested  in 
the  contract  within  the  spirit  and  letter  of  the  Act,  and 
come  within  the  mischief  contemplated  by  it.  Their  in- 
terest , should  the  abandonment  of  the  appeal  or  a resolu- 
tion to  indemnify  the  sureties  be  discussed  in  the  Council, 
would  not  be  identical  with  that  of  their  constituents. 


316 


ccTmmon  law  chambers. 


Mr.  Dalton. — I think  that  this  is  a contract  both  with 
and  on  behalf  of  the  corporations  within  the  meaning  of 
the  statute,  and  I think,  further,  that  it  comes  within  the 
mischief  contemplated.  The  defendants  are  unseated,  and 
there  must  be  a new  election.  The  defendants  must  pay 
the  costs. 

Judgment  accordingly. 


Trotter  y.  Toronto  Water  Works  Commission. 


Corporation — Transfer  of  liability — Amendment. 

39  Vic.  ch  64,  0.,  extended  the  time  for  the  completion  of  the  water  works 
to  the  31st  December,  1877,  and  declared  that  the  powers  and  duties  of 
the  defendants  should  cease  and  be  determined  after  that  date,  if  pre- 
viously thereto  the  assent  of  the  ratepayers  should  be  obtained;  and  that 
the  water  works  should  thenceforth  be  controlled  by  a committee  appointed 
by  the  corporation  of  the  city  of  Toronto.  It  did  not,  however,  ex- 
pressly transfer  the  liabilities  of  the  defendants  to  the  city. 

This  action  was  commenced  against  the  defendants  on  the  8th  of  December, 
1877,  and  subsequently  a by-law  was  passed  in  accordance  with  the  above 
provision. 

Held , that  the  writ  was  properly  issued  against  the  defendants  : that  the 
transfer  of  the  liabilities  of  the  defendants  followed  as  a legal  effect  from 
the  transfer  of  their  rights,  and  that  under  the  A.  J.  Act  the  city  could 
be  substituted  as  defendants. 

[March  2nd,  1878 .—Hagarty,  C.J.C.P.] 

The  defendants,  The  Toronto  Water  Works’  Commission, 
were  incorporated  by  35  Yic.  c.  79,  0.,  and  a time  was 
limited  by  that  Act  for  the  completion  of  the  water  works. 
This  Act  was  amended  by  39  Vic.  c.  64,  section  4,  which 
declared  that  the  time  for  the  completion  of  the  water 
works  should  be  extended  till  the  31st  of  December,  1877, 
and  that  upon  that  day  the  said  commission,  and  the 
powers  and  duties  thereof  should  cease  and  be  determined  ; 
and  that  the  said  water  works  should  thenceforth  be  con- 
trolled by  a committee  to  be  annually  appointed  for  that  pur- 
pose by  the  corporation  of  the  city  of  Toronto;  and  provided 
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that  the  provisions  of  this  section,  except  as  to  the  extension 
of  the  time  for  the  completion  of  the  works,  should  not 
come  into  operation  unless  and  until  the  assent  of  the 
ratepayers  should  be  obtained  thereto  on  or  before  the 
31st  of  December,  1877.  A by-law  to  this  effect  was 
passed  before  the  date  mentioned.  On  the  8th  of  De- 
cember, previously  to  the  passing  of  the  by-law,  the  plaintiff 
issued  the  writ  in  this  action  against  the  defendants.  The 
declaration  was  filed  on  the  29th  of  November.  Issue  was 
joined  on  the  22nd  of  December,  and  on  the  31st  of  that 
month  the  defendants  ceased  to  exist. 

A.  Galt  obtained  a summons  calling  upon  the  defendants 
and  the  City  of  Toronto  to  shew  cause  why  the  latter 
should  not  be  substituted  as  defendants. 

On  the  return  of  the  summons, 

Big  gar,  shewed  cause.  The  plaintiff  has  been  too  dila- 
tory in  his  proceedings.  It  is  said  the  statute  gave  the 
right  to  sue  the  commissioners,  but  it  also  takes  away  the 
right  and  leaves  plaintiff  without  remedy.  The  plaintiff 
should  have  brought  his  action  against  the  city ; at  any 
rate  he  is  bound  by  his  election  in  suing  the  commis- 
sioners. If  the  amendment  asked  for  be  made,  it  will 
necessitate  an  entire  remodelling  of  the  pleadings. 

Galt,  contra.  All  the  statutes  relating  to  the  defen- 
dants shew  that  the  plaintiff  was  right  in  commencing  his 
action  against  them  : 35  Vic.  c.  79,  0.;  37  Vic.  c.  75  0.;  39 
Vic.  c.  64,  O. ; 40  Vic.  c.  39,  0.  The  defendants  having  been 
dissolved,  and  their  rights  having  been  transferred  to  the 
city,  their  liabilities  are  also  transferred:  Cayley  v.  Cobourg 
and  Peterborough  R.  W.  Co.,  14  Gr.  571 ; Dillon  on  Cor- 
porations, 2nd  ed.,  sec.  114  and  note.  This  order  can 
clearly  be  made  under  the  provisions  of  the  Administra- 
tion of  Justice  Act. 

Mr.  Dalton. — On  a consideration  of  all  the  statutes 
mentioned,  I think  the  plaintiff*  proceeded  properly  in 
issuing  his  writ  against  the  commissioners.  They  are  a 
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corporation  independent  of,  and  separate  from  the  city.  The 
words  of  39  Yic.  c.  64,  s.  4,  0.,  may  not  be  wide  enough  ex- 
pressly to  transfer  the  liabilities  of  the  commissioners  to  the 
city,  but  it  follows  as  a legal  effect  from  the  transfer  of  their 
rights.  This  being  so,  the  only  question  is,  whether  I have 
power  to  amend  the  proceedings  by  substituting  the  city 
as  defendants.  I think  I have  this  power  under  the  Ad- 
ministration of  Justice  Act. 


On  appeal  from  this  decision, 

Hagarty,  C.  J.  C.  P.,  varied  the  order,  by  providing  that  if 
it  should  be  held  that  the  plaintiff  should  have  commenced 
his  action  against  the  city  and  not  against  the  commis- 
sioners, the  plaintiff  should  be  considered  as  having  com- 
menced his  action  against  the  city  on  the  date  of  the  order. 

Order  accordingly . 


Trust  and  Loan  Company  v.  McGillvray. 

Ejectment  by  mortgagee — Stay  of  proceedings — Costs  of  abortive  sale. 

Held , that  an  action  of  ejectment  by  a mortgagee  against  a mortgagor,  will 
only  be  stayed  upon  payment  of  the  costs  of  an  abortive  sale  under  the 
mortgage. 

[March  14th,  1878.— Mr.  Dalton , Q.  C.] 

This  was  an  action  of  ejectment  by  mortgagee  against 
mortgagor. 

Spencer  obtained  a summons  to  stay  proceedings  upon 
payment  of  the  principal  and  interest,  and  costs. 

On  the  return  of  the  summons,  Marsh  appeared  to  con- 
sent to  the  order,  but  produced  an  affidavit  shewing  that 
the  plaintiffs  had  proceeded  under  a power  of  sale  in 
their  mortgage,  but  that  the  sale  had  proved  abortive,  and 
submitted  that  the  defendant  must  pay  the  costs  of  this 
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abortive  sale  as  well  as  the  costs  of  this  action  before  pro- 
ceedings could  be  stayed.  He  pointed  out  that  the  pro- 
ceedings in  ejectment  were  taken  to  complete  the  remedy 
under  the  power  of  sale,  and,  in  effect,  for  the  benefit  of 
the  mortgagor,  for  it  was  found  that  where  on  a sale  under 
mortgage  possession  could  be  given,  a larger  sum  was  ob- 
tained for  the  property.  He  cited  Howie  v.  Neale , 10  W. 

E.  627. 

Spencer,  contra. 

Mr.  Dalton  held  that  the  plaintiff  was  entitled  to  pro- 
ceed, unless  the  defendants  paid  the  costs  of  the  abortive 
sale  as  well  as  the  principal,  interest,  and  the  costs  of  this 
suit. 

Usual  order,  with  above  provision  as  to 
the  costs  of  the  abortive  sale . 


Ginty  v.  Eich. 

Examination  of  judgment  debtor — Costs. 

An  order  for  payment  of  the  costs  of  his  examination  cannot  be  made 
against  a judgment  debtor  on  an  application  for  that  purpose  alone. 
Semble,  that  such  an  order  may  be  made  on  an  application  to  commit, 
where  there  has  been  ill  conduct  by  the  judgment  debtor. 

[March  21st,  1878. — Mr.  Dalton , Q.  C.] 

A summons  had  been  taken  out  calling  upon  a judgment 
debtor  to  shew  cause  why  he  should  not  pay  the  costs  of 
and  incidental  to  an  order  for  his  examination,  and  of  and 
incidental  to  his  examination  thereon. 

C.  J.  Holman  moved  the  summons  absolute.  There  is  no 
reason,  except  that  it  has  not  been  the  practice,  why  the 
order  for  the  examination  should  not  be  made  with  costs, 
in  the  first  instance ; and  if  it  be  shewn,  as  it  is  here,  that 
the  examination  enabled  the  judgment  creditor  to  collect 
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his  debt,  there  can  be  no  possible  reason  why  the  order  for 
costs  should  not  be  made  now. 

Haggart,  contra.  A Judge  in  Chambers  has  no  jurisdic- 
tion to  make  such  an  order. 

Mr.  Dalton. — If  there  were  any  jurisdiction  to  make  an 
order  such  as  is  asked,  I should  most  certainly  do  so  in  this 
case ; but  the  statute  gives  no  power,  nor  can  I find  any 
case  in  which  such  an  order  has  been  granted  in  Chambers. 
I believe  I have  known  Judges  direct  a judgment  debtor, 
who  has  been  examined,  to  pay  the  costs  of  his  examina- 
tion, but  only  on  applications  to  commit,  where  an  order 
against  him  is  by  way  of  punishment,  and  not  as  a matter 
of  right  to  the  judgment  creditor.  As  to  the  direct  appli- 
cation for  costs,  there  is  no  authority  in  the  Statute — nor 
outside  of  it,  so  far  as  I know — to  make  the  judgment 
debtor  pay  them.  I discharge  the  summons,  but  without 
costs. 

Order  accordingly. 


Imperial  Bank  v.  Summerfelt  et  al. 


Striking  out  pleas — JR.  S.  0.  ch.  50,  sec.  156. 

Upon  his  examination  under  R.  S.  0.  ch.  50,  sec.  156,  the  defendant  swore 
that  he  did  not  know  whether  the  note  sued  on  was  stamped  or  not  when 
it  was  signed,  and  a co-defendant  swore  that  it  was. 

Held , that  the  plea  could  not  be  struck  out,  for  that  can  only  be  done 
under  the  above  Act  where  the  defendant  admits  it  to  be  untrue. 

[March  26th. — Hagarty , C.J.C.P.] 

This  was  an  appeal  from  an  order  of  Mr.  Dalton,  striking 
out  a plea  that  the  note  sued  on  was  not  stamped.  In  his 
examination,  the  defendant  was  unable  to  say  whether 
the  note  was  stamped  or  not,  as  he  was  not  present  when 
it  was  signed.  A co-defendant  swore  that  it  was  stamped,, 
and  the  note  was  produced  duly  stamped. 
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Shepley,  moved  the  summons  absolute. 

G.  B.  Gordon,  contra. 

Hagarty,  0.  J.  C.  P.,  held  that  it  was  not  proper  to  try 
the  truth  of  the  plea  in  Chambers,  and  that  an  order  strik- 
ing out  a plea  under  the  R S.  O.  ch.  50,  sec.  156,  could  only 
be  made  where  the  defendant  admitted  it  to  be  untrue. 

Appeal  allowed. 


Re  Attorney. 

Alleged  investment  by  attorney — Liability  for  interest. 

Where  an  attorney  received  money  belonging  to  a client  before  it  was  due, 
and  the  client  swore  that  he  would  not  have  taken  it  but  for  the  attorney’s 
assurance  that  he  had  an  investment  ready  for  it,  and  that  the  attorney 
afterwards  told  him  that  it  was  invested  on  mortgage  with  funds  of  his 
own  : Held,  in  the  absence  of  explanation  by  the  attorney,  that  he  must 
be  assumed  to  have  invested  it  as  he  stated,  and  was  chargeable  with 
interest  at  six  per  cent. 

[March  28,  1878.— Mr.  Dalton , Q.C.] 

On  an  attorney  and  client  reference,  the  attorney  was 
shewn  to  have  received  a sum  of  $400  for  the  client  on 
1st  January,  1873.  It  was  sworn  that  the  attorney  had 
informed  the  client  at  the  time  of  his  receipt  of  the  money, 
that  he  had  an  investment  or  mortgage  ready  for  it : that 
the  money  was  received  from  a debtor  of  the  client  before 
it  was  due,  and  that  the  client  would  not  have  taken  it  but 
for  the  attorney’s  assurance  of  his  ability  to  re-invest  the 
amount,  and  that  the  attorney  had  subsequently  told  the 
agent  of  the  client  that  the  money  was  invested  on  mort- 
gage along  with  money  of  his  (the  attorney’s)  own.  It 
was  also  shewn  that  the  attorney  had  received  on  other 
moneys  of  his  and  other  clients,  rates  of  interest  varying 
41 — VOL.  VII  P.R. 
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from  10  to  20  per  cent.  No  contradiction  of  these  state- 
ments, or  explanation  of  what  had  in  fact  been  done  with 
the  money,  was  made  by  the  attorney. 

A.  B.  Aylesworth,  for  the  client,  sought  to  charge  the 
attorney  with  interest  on  this  amount  in  the  Master’s 
report.  He  urged  that  the  attorney  was  in  no  different 
position  from  an  ordinary  trustee.  He  must  be  assumed 
from  his  shewn  course  of  business  to  have  received  a high 
rate  of  interest  for  this  money.  He  gave  no  explanation 
or  account  of  what  he  had  actually  done  with  it,  and  he 
had  apparently  invested  it  with  money  of  his  own.  Trus- 
tees or  persons  bearing  a fiduciary  relation  to  others,  should 
never  be  allowed  to  make  a profit  out  of  their  position 
at  the  expense  of  the  cestui  que  trust.  He  referred  to 
Williamson  v.  Barbour , 37  L.  T.  698,  as  shewing  to  what 
length  this  principle  had  been  carried. 

C.  J.  Holman , for  the  attorney.  It  is  well  settled  that 
interest  will  never  be  charged  against  an  attorney,  especi- 
ally where  misconduct  is  not  shewn.  Interest  would  not 
be  allowed  on  costs  pending  a taxation : Re  Smith,  9 
Beav.  342. 

Mr.  Dalton. — In  the  absence  of  explanation  from  the 
attorney,  I shall  assume  that  he  invested  this  money  as  he 
said  he  had.  I do  not  doubt  that  he  has  well  invested  it. 
I do  not  see  my  way  clear  to  charging  him  with  more  than 
six  per  cent,  interest,  but  I think  there  is  ample  evidence 
to  warrant  me  in  thinking  he  has  made  at  least  that  much 
profit  out  of  this  money,  and  I shall  therefore  charge  him 
with  five  years  and  three  months’  interest  at  six  per  cent. 


Order  accordingly. 
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Dewalt  y.  Hughitt. 

Examination  under  41  Vic.  c.  8,  s.  9,  0. 

An  order  for  the  preliminary  examination  of  a party  residing  out  of  Ontario, 
under  41  Vic.  c.  8,  s.  9,  0.,  will  not  be  made  ex  parte. 

[April  4,  1878. — Mr.  Dalton , Q.C.j 

A.  B . Aylesworth  applied,  under  41  Vic.  ch.  8,  sec,  9,  0., 
for  an  order  for  the  examination  of  a plaintiff  residing 
in  Illinois. 

Mr.  Dalton. — I think  it  better,  as  this  is  the  first  appli- 
cation of  this  sort  that  there  has  been  under  the  new  Statute, 
to  lay  it  down  as  a rule  that  these  orders  for  preliminary 
examinations  out  of  Ontario  shall  not  be  made  ex  parte. 
The  plaintiff  may  have  some  objection  to  the  examiner 
proposed,  or  for  some  other  reason  wish  to  be  present  when 
the  order  is  made.  I will  grant  a summons. 

The  summons  was  afterwards  made  absolute. 

Order  accordingly. 


Builder  y.  Kerr. 

Attaching  order — Setting  aside — Affidavit. 

Held , that  an  affidavit  for  an  attaching  order  under  R.  S.  0.  ch.  50,  sec. 
307,  must  be  made  by  the  execution  creditor  or  his  attorney,  and  that 
an  affidavit  made  by  a managing  clerk  is  insufficient. 

Held,  also,  that  such  an  order  cannot  be  set  aside  on  objection  taken 
thereto  on  shewing  cause  to  a summons  to  pay  over,  a substantive  motion 
to  that  effect  being  necessary  for  that  purpose. 

[April  I5th,  1878. — Mr.  Dalton , Q.  C.] 

An  attaching  order  and  summons  to  pay  over  had  been 
granted  in  this  case. 

On  the  return  of  the  summons, 


Aylesworth , for  the  garnishee,  showed  cause.  Sec.  307, 
(R.  S.  0.  ch.  50)  requires  the  affidavit  on  which  an 
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attaching  order  issues  to  be  made  by  the  judgment  credi- 
tor or  his  attorney.  This  affidavit  is  made  by  a managing 
clerk,  and  is  therefore  insufficient. 

W.  Read  {Read  & Keefer ) contra.  The  affidavit  is  suffi- 
cient. It  has  been  decided  that  an  affidavit  under  the 
Administration  of  Justice  Act  to  obtain  an  order  to  examine 
is  sufficient  if  made  by  a managing  clerk.  However,  I 
ask  leave  to  file  an  amended  affidavit  now. 

Aylesworth,  in  reply.  In  the  Administration  of  Justice 
Act  the  word  “ agent  ” is  used,  which  does  not  occur  in 
this  section.  The  judgment  creditor  cannot  now  file  an 
amencted  affidavit.  Both  the  attaching  order  and  the  sum- 
mons should  be  discharged. 

Mr.  Dalton, — I think  that  to  comply  with  the  Act  the 
affidavit  should  have  been  made  by  the  j udgment  creditor 
or  his  attorney,  and  therefore  the  affidavit  filed  is  not 
sufficient.  In  looking  through  the  cases,  I found  none  in 
which  the  attaching  order  has  been  set  aside,  except  on 
a motion  expressly  made  for  that  purpose,  and  I think  it 
cannot  be  attacked  on  showing  cause  to  the  summons  to 
pay  over.  At  all  events,  as  the  money  in  dispute  here  is 
still  in  the  hands  of  the  garnishee,  and  the  relation  of  the 
parties  remains  unchanged,  I shall  give  the  judgment  credi- 
tor leave  to  file  a proper  affidavit  now,  and  make  the  sum- 
mons absolute. 


Order  accordingly . 
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In  re  Oliver  v.  Fryer. 

Promissory  note — Signing  judgment  for  a default  of  appearance — 
Production  of  note. 

Where  the  defendant  neglects  to  appear  to  a specially  endorsed  writ  in 
an  action  on  a promissory  note,  the  plaintiff  is  entitled  to  sign  judg- 
ment without  the  production  of  the  note,  and  a mandamus  was  granted 
to  the  County  Court  to  sign  such  judgment. 

[April  16th,  1878 .—Hagarty,  C.  J.  C.  P.J 

This  was  an  application  for  a summons  calling  upon  the 
Judge  of  the  County  Court  of  the  County  of  York  to  shew 
cause  why  a writ  of  mandamus  should  not  issue,  com- 
pelling the  Judge  and  the  clerk  of  the  said  Court  to  sign 
judgment  in  an  action  therein,  in  which  John  Oliver  was 
plaintiff  and  John  Fryer  et  al.  were  defendants,  for  default 
of  appearance,  on  production  of  the  necessary  papers,  and 
without  the  production  of  the  promissory  note  the  par- 
ticulars of  which  were  set  forth  in  the  endorsement  on  the 
writ  of  summons  in  the  said  action. 

G.  B.  Gordon  moved  the  summons  absolute. 

Walter  McKenzie,  the  Clerk  of  the  County  Court, 
shewed  cause.  He  filed  the  following  report,  which  he 
had  made  to  the  Judge  of  the  County  Court  on  the  matter 
in  question : — 

WTith  reference  to  the  practice  which  your  Honour  has  sustained 
in  this  Court,  whereby  promissory  notes  and  the  like  are  required 
to  be  filed  on  signing  judgment  by  default  on  specially  endorsed 
writs,  and  in  conformity  with  your  request,  I have  the  honour  to 
report  for  your  information  how  your  predecessors,  the  Hon. 
S.  B.  Harrison,  and  George  Duggan,  Esquire,  held  and  directed  on 
the  point. 

Mr.  Harrison  being  the  Judge  of  this  Court  at  the  time  when 
the  C.  L.  P.  Act  came  into  operation,  this  subject  soon  came 
under  his  notice,  it  being  contended  that  the  attorney,  according 
to  the  English  practice,  was  entitled  to  take  judgment  “ for  any 
sum  not  exceeding  the  sum  endorsed  on  the  writ  ” ; and  that  in 
England  the  filing  of  promissory  notes  at  judgment  by  default 
was  not  required,  the  attorney  being  responsible  if  he  signed 
judgment  for  more  than  the  proper  amount. 
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Mr.  Harrison,  on  the  contrary,  held  the  Court  responsible  for 
giving  judgment  as  against  the  attorney  taking  it,  and  that  the 
amount  should  be  ascertained  as  the  true  judgment  debt  within 
the  statutory  limit,  i.e.,  the  amount  specially  endorsed,  using,  as 
I remember,  the  expression,  “ Prevention  is  better  than  cure” 

In  the  absence  of  an  express  rule  of  the  Superior  Courts  to 
the  contrary,  he  also  held  it  proper  and  necessary  that  the  written 
contracts  sued  on  should  be  filed,  directing  however  that  regis- 
tered mortgages  should  be  given  up  on  receipt  filed,  without  order. 

Your  Honour  will  probably  remember  that  at  the  inception  of 
the  C.  L.  P.  Act,  the  Courts  of  Queen’s  Bench  and  Common 
Pleas  were  not  in  accord  as  to  the  extent  to  which  a writ  could 
be  specially  endorsed,  nor  were  the  Judges  agreed  with  regard  to 
the  very  point  now  raised.  The  late  Chief  Justice  Bobinson 
was  reported  to  have  expressed  himself  very  sharply  against  an 
attorney  entering  judgment,  even  on  a cognovit,  without  filing 
the  note,  &c.,  on  which  the  action  had  been  brought.  I made 
enquiry  as  to  this  of  Mr.  Heyden,  then  clerk  of  the  Crown,  who 
gave  me  a very  sufficient  explanation  (which  I need  not  repeat 
here),  for  the  learned  Chief  Justice’s  sharpness  on  the  occasion. 

Thus  the  practice  was  established  in  this  Court,  and  continued 
until,  I think,  1862,  when  Judge  Harrison  felt  himself  overborne 
by  what  was  alleged  to  be  the  practice  in  the  Superior  Courts, 
but  the  matter  was  taken  up  by  his  successor,  Judge  Duggan, 
who,  after  consultation  wfith  superior  judicial  authority  at  Osgoode 
Hall,  wrote  a direction  to  the  effect  that  the  clerk  should  not  tax 
costs  without  the  production  and  filing  of  the  proper  document 
shewing  title  to  County  Court  costs. 

IJnder  this  ruling  I have  continued  to  act,  namely,  that  the 
Judge  has  power  over  the  costs  of  his  Court,  to  guard  against 
their  being  allowed  improperly. 

I can  refer  to  two  cases,  in  one  of  which  I disallowed  County 
Court  costs,  finding  by  production  of  the  note  that  only  Division 
Court  costs  could  be  allowed ; in  the  other  of  which  I struck  off 
attorney’s  fees  in  toto , taxing  disbursements  only  according  to  the 
statute.  Had  I not  required  the  notes  in  those  cases,  County 
Court  fees  would  have  been  allowed  in  the  one,  and  attorney’s 
fees  in  the  other,  contrary  to  law. 

It  may  not  be  out  of  place  to  mention  here  that  one  of  our 
Superior  Court  Judges  has  been,  and  I presume  still  is,  in  the 
habit  of  requiring  promissory  notes  to  be  filed  at  trials  had  before 
him,  though  the  record  would  not  shew  a plea  of  non  fecit  or  the 
like.  If  so  required  to  be  filed  at  trial,  a fortiori  at  judgment 
when  not  filed  before. 

But  there  is  an  unanswerable  statutory  requirement  for  the 
true  judgment  debt  to  be  ascertained  by  the  Court  before  the 
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entry  in  the  roll  and  judgment  book.  In  the  formula  enacted  for 
the  latter  appears  11  amount  recovered  ” (sec.  243,  C.  L.  P.  Act, 
and  in  section  244  the  entry  in  the  book,  when  certified  by  the 
clerk  in  the  cases  specified,  is  made  “ evidence.” 

I have  been  assured  by  an  attorney,  who  practised  in  Dublin, 
that  the  Irish  Courts  h^ve  made  rules  under  the  C.  L.  P.  Act, 
giving  substantial  effect  to  this  provision  by  requiring  proof  on 
affidavit  (the  Court  of  Exchequer  requiring  the  affidavit  to  be 
made  by  the  plaintiff  or  his  duly  appointed  agent)  of  the  defen- 
dant’s actual  indebtedness,  after  giving  all  proper  credits. 

I close  this  report  by  saying  that  I can  lay  before  your  Honour 
cases  in  which  amounts,  considerable,  as  respects  our  jurisdiction, 
have  been  disallowed  by  the  system  which  has  been  followed  in 
this  Court,  and  followed,  I may  add,  with  the  very  general  con- 
currence of  the  profession,  even  to  the  full  stamping  of  deficient 
notes. 

Annexed  to  this  report  was  the  following  statement  by 
the  learned  Judge  of  the  County  Court : — 

The  annexed  report  of  the  clerk  of  the  County  Court  of  the 
County  of  York  will  explain  the  practice  of  this  Court,  and  the 
working  of  it. 

The  practice  in  this  Court  since  the  passing  of  the  Common 
Law  Procedure  Act  has  been  as  stated  by  Mr.  McKenzie,  and 
has  worked  well,  and  has  been  the  means  of  preventing  abuse  of 
the  process  of  the  Court.  In  Kingston,  while  I was  Judge  there, 
the  same  practice  prevailed  with  public  advantage.  I respectfully 
submit  that  the  County  Court  has  the  right  to  establish  a practice 
of  its  own  as  to  costs,  &c.,  following  rules  expressly  made.  I 
know  of  no  published  rule  at  variance  with  the  practice  of  this 
Court  in  regard  to  the  filing  of  notes,  Ac. 

Hagarty,  C.  J. — A statement  is  forwarded  from  the 
learned  Judge  of  that  Court,  including  a report  from  the 
clerk,  setting  out  that  for  many  years  it  has  been  a prac- 
tice in  that  Court  to  insist  on  the  production  of  any  written 
instrument  forming  the  cause  of  action. 

I am  wholly  at  a loss  to  understand  how  or  on  what 
principle  the  right  to  sign  judgment  can  be  denied  to  this 
plaintiff,  or  rather  why  a condition  or  limitation  can  be 
added  to  that  right,  vifc.,  that  he  must  first  produce  an 
instrument  which  is  not  denied  but  fully  admitted. 

The  statute  law  allows  this  clear  right  to  a plaintiff. 
An  alleged  custom  in  the  York  County  Court  cannot  con- 
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trol  this  right.  It  is  not  urged  that  there  is  any  rule 
formally  made  in  that  Court,  even  if  any  such  rule  would 
be  binding. 

In  the  Superior  Courts  such  a limitation  or  qualification 
of  a clear  right  has,  I think,  never  been  heard  of. 

I cannot  see  how  the  County  Court  officials  can  thus 
practically  deny  this  right.  To  do  so,  it  appears  to  me,  is 
to  legislate. 

It  would  be  just  as  reasonable  to  suppose  that  at  a trial, 
where  payment  only  is  pleaded  to  a declaration  on  a note, 
the  Court  should  insist  on  the  plaintiff  producing  the  note, 
and  then  taking  exception  to  it  for  some  defect  as  to 
stamps,  &c. 

This,  I think,  would  be  clearly  contrary  to  law.  It  seems 
to  be  a most  wholesome  practice  that  plaintiffs  shall  not  be 
put  to  the  cost  or  trouble  of  proving  any  document  not 
denied  or  admitted. 

I do  not  care  to  discuss  whether  it  would  be  wise  or 
unwise,  if  we  were  drawing  up  a sysuem  of  law  or  practice, 
to  require  all  writings  on  which  actions  are  brought  to  be 
produced  and  filed  whether  admitted  or  denied.  This  is 
wholly  a matter  for  the  Legislature. 

When  a defendant  with  full  notice  that  the  claim  is  on 
a note  declines  or  omits  to  defend,  the  plaintiff’s  right  to 
judgment  is  complete. 

So  it  would  be  even  if  such  a note  never  existed,  if 
defendants  chose  to  admit  it.  It  is  no  part  of  the  duty  of 
the  officers  of  a Court  to  insist  on  production  or  proof  of 
something  which  defendants  choose  to  admit. 

In  the  present  case  the  note  may  be  missing,  or  it  may 
be  in  England. 

If  defendants  wanted  its  production  they  could  readily 
have  compelled  it,  and  if  plain  tiff  could  not  produce  it  the 
law  provides  for  a proper  indemnity. 

But  when  the  defendants,  the  only  parties  so  far  as  we 
know  who  are  interested,  do  not  require  the  production  of 
the  instrument,  it  is  wholly  unintelligible  to  my  mind  why 
any  other  persons  should  call  on  the  plaintiff  to  produce  it. 
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The  well  settled  practice  of  the  Superior  Courts  is  clear 
on  the  point.  The  statute  law  is  equally  clear,  and  with 
every  disposition  against  any  undue  interference  with  the 
practice  of  the  York  County  Court,  I feel  bound  to  say  in 
this  case  that  I think  the  plaintiff  has  been  denied  the 
■exercise  of  a clear  legal  right,  and  that  the  rule  for  manda- 
mus must  be  made  absolute. 

Mandamus  granted. 


Clark  v.  Clifford. 

C.  C.  case  tried  at  Assizes — Application  to  set  aside  notice  of  tried. 

Where  a County  Court  case  has  been  directed  to  be  tried  at  the  Assizes,  an 

application  to  set  aside  the  notice  of  trial  must  be  made  to  the  County 

Court. 

[April  19,  1878. — Mr.  Dalton,  Q.C.] 

An  order  was  made  under  the  Administration  of  Justice 
Act,  K.  S.  0.  ch.  49,  sec.  32.  that  this  action,  brought  in  the 
County  Court,  should  be  tried  at  the  sittings  of  Assize 
and  Nisi  Prius  for  a certain  county.  The  plaintiff  having 
given  notice  of  trial  for  the  next  sittings,  the  defendant 
moved  against  it  as  being  too  short  notice  by  the  practice 
of  the  Court,  and  by  the  terms  of  the  order  for  trial  in 
the  County  Court. 

C.  J.  Holman  shewed  cause.  The  application  should  be 
made  to  the  County  Court  Judge,  and  not  here  : A.  J. 
Act,  sec.  34. 

Watson,  contra.  Section  34  gives  the  County  Court 
Judge  power  only  to  entertain  motions  to  postpone  the 
trial,  not  to  set  aside  the  proceedings  for  irregularity. 

Mr.  Dalton. — This  is  a County  Court  case.  I have 
therefore,  no  jurisdiction  over  it,  unless  it  be  given  by  the 
statute.  Any  application  against  the  notice  of  trial  as 
being  given  too  late  should  be  made  to  the  County  Court. 

Summons  discharged , without  costs. 

42 — VOL.  VII  P.R. 
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DUIT  V.  COSSETT. 

Arbitration — Payment  into  Court. 

Where  on  a reference  to  arbitration,  under  R.  S.  O,  ch.  50,  sec.  189,  before 
plea,  the  defendant  wishes  to  plead  payment  into  Court  as  to  a portion 
of  the  demand,  the  order  should  direct  that  the  amount  paid  in  be  de- 
ducted from  the  plaintiff’s  claim. 

[April  20,  1878.— Mr.  Dalton,  Q.C.] 

This  was  an  application  to  refer  the  cause  to  arbitration, 
under  R.  S.  0.,  ch.  50,  sec.  189. 

J.  S.  Ewart  moved  the  summons  absolute. 

Bull,  ( Beatty , Chadwick,  & Big  gar),  contra,  was  willing  to 
consent,  but  said  that  the  defendant  wished  to  plead  pay- 
ment into  Court  as  to  a portion  of  the  demand,  and  asked 
that  the  cause  should  first  be  allowed  to  go  to  issue. 

Mr.  Dalton. — There  is  no  need  that  the  case  should  go 
to  issue.  I have,  in  other  such  cases,  followed  the  practice 
which  was  formerly  pursued  before  payment  into  Court  was 
pleaded.  That  practice  was  to  obtain  an  order  to  strike 
the  amount  out  of  the  declaration.  The  order  of  reference 
will  direct  that  the  amount  paid  in  be  deducted  from  the 
amount  of  the  plaintiff’s  claim. 

Order  accordingly. 


Cerriby  v.  Wells. 

Examination  under  R.  S.  O.  c.  50,  sec.  156 — e<At  issue.” 

Where  interlocutory  judgment  had  been  signed  against  the  defendant  for 
want  of  a plea,  an  order  was  made  for  his  examination  under  R S.  O.  c. 
50,  sec.  156,  the  cause  being  then  “ at  issue”  within  the  meaning  of  that 
section. 

[May  1st,  1878. — Mr.  Dalton , Q.  C ] 


Chamberlain  (. Richards  & Smith)  moved  for  an  order  to 
examine  the  defendant  under  R,.  S.  O.  ch.  50,  sec.  15G,  on 
an  affidavit  shewing  that  the  action  was  an  action  for  seduc- 
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tion,  and  that  interlocutory  judgment  had  been  signed 
against  the  defendant  in  default  of  a plea. 

Mr.  Dalton. — I will  make  the  order.  I do  not  think 
that  the  words  “ at  issue,”  used  in  the  statute,  were  in- 
tended to  have  any  technical  meaning ; they  were  merely 
intended  to  mark  the  stage  of  the  proceedings  at  which  tho 
order  should  be  granted — i.  e.,  when  the  question  which 
would  be  in  issue  at  the  trial  should  be  known. 

Order  made. 


Nicol  v.  Ewin. 
Lindsay  y.  Ewin. 
Darragh  v.  Ewin. 


Absconding  Debtor’s  Act — Personal  service  of  summons — Surplus  proceeds 
oj  mortgage  sale — Priority  of  executions. 

On  the  2nd  of  March,  1876,  N.  commenced  an  action  by  writ  of  summons 
against  the  defendant,  who  had  absconded  from  the  Province,  having 
previously  mortgaged  all  his  real  estate,  and,  after  attempting  to  effect 
personal  service,  served  his  wife.  On  the  20th  of  April,  an  order  was 
obtained  for  leave  to  proceed  as  if  personal  service  had  been  effected,  and 
on  the  8th  of  May,  fi.  fa.  lands  and  goods  were  placed  in  the  sheriff’s 
hands.  On  the  8th  of  April,  Lindsay  and  Darragh  each  issued  writs  of 
attachment  against  the  defendant,  and  on  the  30th  of  November  following* 
placed  fi.  fa.  lands  in  the  sheriff’s  hands.  On  the  7th  of  May,  1877,  the 
mortgagees  sold  under  their  power  of  sale,  and  realized  more  than  enough 
to  pay  the  mortgage. 

Held , that  N.’s  writ  of  summons  was  “ served  ” within  the  meaning  of  sec. 
20  of  the  Absconding  Debtor’s  Act,  before  suing  out  the  writ  of  attach- 
ment, and  that,  having  writs  of  fi.  fa.  in  the  sheriff’s  hands  first,  he  was 
entitled  to  be  paid  in  full  out  of  the  surplus. 

[May  2nd,  1878. — Mr.  Dalton , Q.C.] 


This  was  a special  case,  stated  by  consent,  for  the  opinion 
of  Mr.  Dalton,  in  Chambers. 

The  facts  were  shortly  as  follows  : — 

1.  Ewin  absconded  from  the  Province  prior  to  the  2nd 
of  March,  1876.  Nicol,  on  that  day,  issued  a specially  en- 
dorsed writ  against  Ewin  and  one  H.  Interlocutory  judg- 
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ment  was  entered  against  H.  for  default  of  appearance.  On 
the  31st  of  March  E win’s  wife  was  served,  and  on  the  20th 
of  April  an  order  obtained  to  proceed  as  if  personal  service 
had  been  effected.  On  the  8th  of  May  writs  of  fi.  fa.  goods 
and  lands  were  placed  in  the  hands  of  the  sheriff  of  Simcoe. 

2.  On  the  8th  of  April,  1876,  Lindsay  issued  an  attach- 
ment in  the  County  Court  of  Wellington,  under  the  Ab- 
sconding Debtors’  Act,  against  Ewin,  and  placed  it  in  the 
said  sheriff’s  hands  on  the  13th  of  April.  On  the  30th  of 
November  ji.  fa.  goods  and  lands  were  placed  in  the  said 
sheriff’s  hands. 

3.  Exactly  the  same  proceedings  were  taken  by  Darragh 
in  his  suit. 

4.  At  the  time  Ewin  absconded  he  was  the  owner  of 
the  equity  of  redemption  in  a certain  parcel  of  land  in  the 
County  of  Simcoe. 

5.  The  mortgagees  of  Ewin,  on  the  7th  of  May,  1877, 
sold  the  lands  under  the  power  of  sale  contained  in  their 
mortgage,  and  realized  more  than  enough  to  pay  the 
mortgage. 

6.  Ewin  had  no  other  available  assets. 

7.  There  were  no  other  incumbrancers  except  those  men- 
tioned. 

8.  The  question  for  the  decision  of  Mr.  Dalton  was — 
whether  Nicol  was  entitled  to  be  paid  in  full  out  of  the 
surplus  in  the  hands  of  the  mortgagees,  or  should  rank  pari 
passu  with  Lindsay  and  Darragh  ? 

H.  O'Brien,  for  Nicol. 

A.  Creelman,  for  Lindsay  and  Darragh. 

The  following  authorities  were  referred  to  : Absconding 
Debtors’  Act,  secs.  20,  28,  30  ; Potter  v.  Carrol,  9 C.  P.  442, 
448  ; Daniel  v.  Fitzell,  17  U.  C.  B.  369 ; McKay  v.  Mitchell 
et  al.,  6 U.  C.  L.  J.  O.  S.  61 ; Smith  v.  Trust  and  Loan  Co., 
22  U.  C.  R 525. 

Mr.  Dalton. — By  consent  of  all  parties,  there  is  to 
be  added  to  the  within  special  case  the  fact,  that  the 
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sale  by  the  Building  Society  was  in  1877,  and  that  conse- 
quently Ewin,  the  judgment  debtor,  was  still  the  holder  of 
the  equity  of  redemption,  subject  to  the  mortgage,  when 
all  the  writs  of  fi.  fa.  came  to  the  hands  of  the  sheriff*. 

I have  already  expressed  that  I think  the  process  in 
Nicol’s  suit  was  served  or  executed  in  terms  of  the  statute 
before  the  suing  out  of  the  writ  of  attachment  against 
Ewin. 

It  appears  to  me  then  that  the  right  to  the  surplus  must 
follow  the  course  of  the  property  out  of  which  it  arose,  as 
if  it  had  continued  in  its  original  condition  as  land.  Nicol 
could  have  redeemed  the  Building  Society,  because  his  fi* 
fa.  was  a lien  and  encumbrance  on  E win’s  land  ; or  suppose 
Ewin  dead — the  rights  of  Ewin’s  heirs  and  executor  as  to 
the  surplus  wTould  have  stood  thus  : Had  the  Building 
Society  sold  during  Ewin’s  lifetime,  the  executor  would 
have  been  entitled  to  the  surplus — if,  after  Ewin’s  death,  his 
heir.  Because,  in  the  first  case,  Ewin  would  have  died 
owning  personal  property,  in  the  latter  owning  real  pro- 
perty, and  so  in  the  different  cases  the  executor  or  heir 
would  have  been  entitled  accordingly.  The  reason  is,  that 
the  Building  Society  could  not  change  the  nature  of  the 
property  beyond  their  own  interest  in  it  adversely  to  the 
interest  of  others  concerned,  nor  alter  the  legal  devolution 
of  the  title  to  the  surplus  in  prejudice  of  the  vested  interest 
of  another.  In  this  case  the  writs  of  fi.  fa.  were  all  in  the 
sheriff’s  hands,  while  the  equity  of  redemption  was  yet  in 
Ewin,  and  bound  the  property  as  realty  subject  to  the 
claims  of  the  Building  Society.  The  surplus,  therefore, 
falls  to  the  first  execution  creditor,  to  the  extent  of  his 
charge,  and  it  is  to  him,  as  it  seems  to  me,  that  the  Building 
Society  is  bound  first  to  account. 

The  case  of  McKay  v.  Mitchell  and  Trust  and  Loan  Go ., 
6 L.  J.  0.  S.  61,  is  at  first  sight  startling.  It  has,  indeed, 
occasioned  the  only  difficulty  I have  felt,  and  it  seemed  to 
me  at  first  a great  difficulty,  which  will  be  well  understood 
when  it  is  considered  who  decided  that  case.  This  case 
does  in  effect,  if  taken  absolutely,  decide  that  the  lien  of  a 
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registered  judgment  was  defeated  by  such  a sale  as  the 
present,  and  that  the  surplus  was  garnishable  as  a debt  to 
the  mortgagor  by  the  first  comer.  Now  I take  the  regis- 
tered judgment  there  to  have  been  just  in  the  position  of 
Nicol’s  execution  here,  in  so  far  as  respects  the  present 
question,  and  the  case  therefore  seems  to  be  exactly  in 
point  against  the  propositions  I have  stated  above.  But 
on  reading  carefully  the  judgment  of  the  learned  Chief 
Justice  it  is  apparent  that  he  is  dealing  only  with  the 
rights  of  the  parties  who  were  then  before  him,  and  with 
those  rights  as  they  existed  strictly  at  law. 

Here,  however,  the  whole  rights  of  the  parties  in  law 
and  equity  are  referred  to  me ; and  I think  I act  upon 
well  understood  principles  in  deciding  that  Nicol  is  entitled 
to  be  paid  in  full  out  of  the  surplus  in  the  hands  of  the 
Building  Society,  as  is  claimed  by  him. 

That  is  my  conclusion  upon  the  facts  of  this  case. 

I refer  to  Fisher  on  Mortgages,  p.  497,  and  to  Coote  on 
Mortgages,  3rd  ed.,  516. 


Watts  v.  Hobson. 

Sale  of  equitable  interest  under  A.  J.  Act — Costs  of  order  for. 

Where  an  order  was  made  for  the  sale  ef  the  defendant’s  equitable  interest 
in  certain  land,  under  the  A.  J.  Act,  R,.  S.  0.  ch.  49,  sec.  11,  the  costs 
of  the  application  were  directed  to  be  taxed,  and  inserted  in  the  endorse- 
ment as  part  of  the  costs  to  be  levied  under  the  writ  of fi.  fa. 

[May  2,  1878.— Mr.  Dalton,  Q.C.] 

A summons  had  been  taken  out  calling  on  the  defen- 
dant to  shew  cause  why  his  equitable  interest  in  a certain 
parcel  of  land  should  not  be  sold  by  the  sheriff  under  writ 
of  fieri  facias  against  the  defendant’s  lands,  under  the 
A.  J.  Act,  R.  S.  0.  ch.  49,  sec.  11. 
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Ogden  moved  the  summons  absolute,  and  asked  for  the 
costs  of  the  application. 

No  cause  was  shewn. 

Mr.  Dalton.— -I  do  not  feel  sure,  but  I think  that  the 
defendant  should  pay  the  costs  of  this  application ; but,  to 
save  expense,  I direct  that  they  be  taxed,  and  inserted  in 
the  endorsement  as  part  of  the  costs  to  be  levied  under 
the  writ. 

Order  accordingly. 


Hall  v.  The  Grand  Trunk  Railway  Company. 

Irregularity — Time  to  move. 

Held , that  a defendant  has  eight  days  to  move  to  set  aside  a declaration  for 
irregularity. 

The  Court  will  not,  in  general,  review  the  judgment  of  one  of  its  members 
sitting  in  Chambers,  upon  the  question  whether  an  application  was  made 
in  time,  but  it  is  different  under  our  statutes  and  rules  of  Court,  upon  an 
appeal  from  a decision  of  the  Clerk  of  the  Crown  and  Pleas  sitting  in 
Chambers. 

[May  11th,  1878.  Hagarty , C.J.C.P.] 

This  was  an  application  to  set  aside  a declaration.  The 
declaration  was  filed  and  served  after  the  expiration  of  a 
year. 

On  the  last  day  for  pleading  the  defendants  applied  to 
set  it  aside,  or  in  the  alternative  for  other  relief. 

A summons  was  granted  with  stay  of  proceedings.  On 
the  return  the  plaintiff’s  attorney  swore  that  the  delay  was 
caused  by  negotiations  for  a settlement.  But  there  was 
little,  if  any,  evidence  on  this  head. 

A.  B.  Aylesworth , moved  the  summons  absolute. 

Ogden,  contra. 

Mr.  Dalton  discharged  the  application  on  the  ground 
that  it  was  too  late,  and  ought  to  have  been  made  within 
four  days. 


The  defendant  appealed. 
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F.  Osier , for  the  defendant. 

Ogden,  for  the  plaintiff. 

Hagarty,  C.  J. — It  is  most  difficult  either  to  reconcile 
the  authorities  or  to  state  a wholly  satisfactory  rule. 

Down  to  the  C.  L.  P.  Act  of  1852  in  England,  the  mle, 
as  stated  in  the  text  hooks,  was,  that  if  the  plaintiff  declare 
in  Middlesex  or  London,  and  if  the  defendant  live  within 
twenty  miles  of  London,  he  shall  have  four  days' to  plead. 
But  if  the  defendant  live  at  a greater  distance,  he  shall 
have  eight  days : 1 Arch.  304,  3rd  ed.  It  is  stated  in 
the  same  edition  of  Archbold,  p.  247,  that  objections  to 
irregularities  in  the  declaration  must  be  taken  advantage 
of  within  four  days,  Sunday  included,  unless  it  be  the  last 
day  of  the  four,  citing  Hinton  v.  Stevens,  4 Dowl.  283, 1 H. 
& W.  521 ; Newnham  v.  Hanny,  5 Dowl.  259  ; Minster  v. 
Coles,  2 Chitty  237 ; or  at  all  events  it  must  be  made  within 
the  time  for  pleading : Kitchen  v.  Brooks,  5 M.  & W.  522. 

The  rule  of  Court  of  1832,  No.  33,  was,  that  no  applica- 
tion to  set  aside  process  or  proceedings  for  irregularity  shall 
be  allowed,  unless  made  within  a reasonable  time,  nor  if  the 
party  applying  has  taken  a fresh  step  after  the  knowledge 
of  the  irregularity.  This  is  repsaled  in  the  rules  of  1853 
under  the  C.  L.  P.  Act,  and  in  our  rules  of  1856,  rule  106. 

In  the  current  edition  of  Archbold,  Yol.  1,  p.  237,  12th 
ed.,  the  practice  is  stated  thus : “ An  irregularity  in  the 
filing  or  delivery  of  the  declaration,  as  a general  rule, 
should  be  taken  advantage  of  within  four  days.  It  must 
in  general,  at  all  events,  be  taken  advantage  of  before  the 
time  for  pleading  has  expired.” 

I cannot  find  from  any  report  whether  the  case  of 
Hinton  v.  Stevens,  4 Dowl.  283,  the  chief  authority  for 
the  plaintiff's  view,  was  a case  in  which  the  defendant 
had  four  days  or  eight  days  to  plead.  Of  course,  if  he  had 
only  four  days,  the  application  should  have  been  within 
that  time. 

It  is  also  laid  down  in  Archbold,  p.  1472,  12th  ed.,. 
“ What  is  a reasonable  time  within  which  the  application 
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to  set  aside  proceedings  should  be  made,  must  depend  on 
each  particular  case.” 

Since  1852  in  England,  and  1856,  C.  L.  P.  Act,  in 
Ontario,  the  time  for  pleading  is  eight  days.  Nearly  all 
the  authorities  cited  in  the  text  books  (if  not  all)  are 
prior  to  1852. 

In  Kitchen  v.  Brooks , 5 M.  & W.  522,  (1839),  there  was 
a variance  in  the  plaintiff’s  name  between  summons  and 
declaration.  Notice  of  declaration  was  given  on  the  25th 
October,  and  the  time  for  pleading  expired  on  the  2nd 
November. 

Parke,  B.,  says : “ Before  the  Act  3 & 4 Wm.  IV.  ch.  42,. 
sec.  11,  the  defendant  might  have  pleaded  the  misnomer  in 
abatement,  and  since  the  Act  he  should  take  the  objections 
within  the  same  time,  viz.,  four  days,  or  at  all  events  within 
the  time  for  pleading,  viz.,  eight  days.” 

In  Newnham  v.  Hanny,  5 Dowl.  262,  in  which  Hinton 
v.  Stevens  is  cited,  the  same  Judge  (Littledale)  states  the 
rule  more  in  the  spirit  of  the  view  taken  in  the  subsequent 
case  of  Kitchen  v.  Brooks. 

The  point  was,  that  the  declaration  had  been  delivered  on 
a day  subsequent  to  that  on  which  it  bore  date,  and  being 
a country  cause,  the  defendant  had  eight  days  to  plead. 
After  eight  clear  days  from  delivery  of  the  declaration, 
the  plaintiff  signed  judgment. 

No  application  was  made  till  the  9th  November,  several 
days  after  the  eight  days  had  expired.  It  was  held  to  be 
too  late. 

Littledale,  J.,  says : “ In  applications  on  the  ground  of 
irregularities  in  the  writ,  it  is  now  the  recognized  rule  that 
the  defendant  must  come  to  the  Court  before  the  time  for 
appearance  is  out.  * * So,  in  the  present  case,  you  ought 
to  have  applied  to  the  Court  within  the  time  allowed  for 
pleading , because  at  that  time  you  must  have  been  aware 
of  the  objection.”  Buie  discharged,  without  costs. 

It  is  hard  to  reconcile  this  with  the  same  Judge’s  decision, 
in  Hinton  v.  Stevens,  except  on  the  ground  that  in  the 
latter  case  there  were  only  four  days  time  to  plead. 

43 — VOL.  VII  P.R. 
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This  appears  clearly  from  1 Lush.  Pr.  441  : “ For  any 
irregularity  in  the  declaration  or  notice,  whether  it  be  in 
the  date,  the  names,  the  form,  cause  of  action,  or  the  mode 
of  delivery  or  service,  the  application  must  be  made,  at 
all  events,  within  the  time  allowed  for  pleading,  whether 
in  term  or  vacation.  * * In  two  cases  it  appears  to 

have  been  laid  down  without  qualification  that  an  objec- 
tion to  the  notice  of  declaration  must  be  made  within 
four  days,  but  both  it  may  be  recollected,  were  town  cases, 
in  which,  at  that  time,  four  days  only  were  allowed,” 
citing  Hinton  v.  Stevens,  4 Dowl.  283  ; Willis  v.  Ball.  He 
refers  further  to  Cumming  v.  Elwin , 5 Scot,  149. 

There  is  very  little  authority  in  our  own  reports.  In 
Anderson  v.  Culver,  3 P.  R.  306,  Wilson,  J.,  held  that 
an  application  to  set  aside  a notice  of  trial  made  within 
eight  days  from  service  was  made  in  reasonable  time. 

McKenzie  v.  McKaughton,  lb.  35,  cited  in  the  argument, 
does  not  seem  to  be  in  point. 

In  McNdbb  v.  Inglis,  6 P.  R.  209,  an  application  was 
made  on  the  last  day  for  pleading  to  set  aside  service  of 
declaration,  the  date  being  omitted  in  the  copy  served. 
Mr.  Dalton,  on  objection  that  the  application  should  have 
been  made  in  four  days,  is  reported  to  have  held  that 
the  defendant  by  his  laches  had  waived  his  right  to  move 
to  set  it  aside,  and  that,  on  the  authority  of  Anderson  v. 
Culver,  he  must  discharge  the  summons. 

I hardly  see  how  Anderson  v.  Culver  was  an  authority 
for  so  holding.  From  my  earliest  recollection  of  the 
practice  down  to  the  present  time  I have  always  under- 
stood that  a party  had  the  right  to  take  exception  to  the 
regularity  of  any  proceeding  during  the  time  allowed  to 
him  for  answering  or  appearing  to  it,  and  before  either 
party  had  taken  any  fresh  step.  I cannot  help  thinking 
that  such  has  been  the  general  understanding  of  the 
profession.  Objections  on  the  ground  of  misnomer  may 
possibly  stand  on  a different  footing,  in  analogy  to  pleas  in 
abatement. 

It  is  also  laid  down  in  Archbold,  p.  1609,  12th  ed.  The 
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Court  will  not  in  general  review  the  J udge’s  decision  upon 
the  question  whether  or  not  the  application  was  made  in 
time,  and  this  is  so  whether  he  refuses  or  grants  the 
application.  T adman  v.  Wood,  4 A.  E.  1011,  was  an 
application  to  the  Court  to  review  the  order  of  Williams, 
J.,  holding  that  an  application  to  set  aside  writ  and 
service  for  irregularity  was  too  late.  Littledale,  J.,  re- 
marked, at  p.  1012-15  : “ We  ought  not  to  go  into  the 
question : it  is  a matter  for  the  discretion  of  the  Judge. 
* * The  learned  Judge  having  exercised  the  discretion 

vested  in  him,  his  decision  should  not  be  reviewed.” 
Lane  v.  Neivman , 1 Bail  C.  Reports,  93  follows  this  rule. 

But  I presume  that  on  an  appeal  from  Mr.  Dalton’s 
decision  my  position,  under  the  statutes  and  rules  of  Court, 
is  somewhat  different  from  that  of  the  Court  when  asked 
to  review  the  decision  of  one  of  its  members  sitting  in 
Chambers.  I am  bound,  I think,  on  any  point  involving 
directly  a question  of  legal  right,  to  decide  according  to  the 
best  of  my  own  judgment. 

I think  the  defendants’  application  was  in  time,  and  the 
order  should  be  absolute  to  set  aside  the  declaration  and 
service.  I do  not  make  any  order  as  to  costs. 

I have  not  had  the  advantage  of  seeing  any  written 
judgment  of  Mr.  Dalton,  but  I have  fully  discussed  the 
matter  with  him. 


Appeal  allowed. 
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Walker  v.  Terry. 

Notice  of  trial — Setting  aside  for  irregularity — Amendment. 

An  irregular  notice  of  trial  may  be  amended  nunc  pro  tunc  where  it  is 
shewn  that  the  party  served  was  not  misled. 

Such  amendment  was  made  where  the  notice,  not  served  till  after  the 
Belleville  Assizes,  was  for  trial  at  Belleville,  in  and  for  the  County  of 
Prince  Edward,  on,  &c.,  mentioning  the  day  fixed  for  the  Assizes  at 
Picton,  in  that  county  where  the  venue  was  laid. 

[May  13th,  1878. — Mr.  Dalton , Q.  C.] 

A notice  of  trial  in  this  case  was  given  for  “ the  next 
sitting  of  Assize  and  Nisi  Prins,  to  be  holden  at  the  city 
of  Belleville,  in  and  for  the  County  of  Prince  Edward,  on/’ 
&c.  (mentioning  the  day  fixed  for  the  sittings  at  Picton,  in 
the  County  of  Prince  Edward).  The  venue  in  the  action 
was  laid  in  the  County  of  Prince  Edward,  and  the  Belle- 
ville Assizes  were  over  when  the  notice  was  served. 

G.  H.  Watson  moved  absolute  a summons  to  allow  the 
notice  to  stand  good,  and  to  amend  it  nunc  pro  tunc. 

Chamberlain,  (. Richards  <&  Smith),  contra.  Irregular  pro- 
ceedings of  this  kind  have  been  allowed  to  be  amended;  but 
only  in  cases  where  defendants  have  applied  to  set  aside  the 
proceedings.  'The  defendant  has  a right  to  treat  this  as  no 
notice  at  all.  His  attorney  swears  that  he  cannot  tell  from 
it  where  the  plaintiff  intends  going  to  trial. 

Mr.  Dalton. — From  the  notice  alone  perhaps  the  attor- 
ney was  unable  to  discover  where  the  plaintiff  intended 
going  to  trial,  but  with  his  knowledge  of  the  facts  of  the 
case  there  can  be  no  pretence  that  he  has  been  misled.  The 
practice  is  settled  that,  unless  it  is  shewn  that  the  party 
served  is  misled,  the  notice  will  be  allowed  to  be  amended 
nunc  pro  tunc  on  payment  of  costs.  I allow  the  notice  to 
be  amended,  and  to  stand  good  as  of  the  date  of  its  ser- 
vice, on  payment  of  costs,  which  I fix  at  $1. 


Order  accordingly. 
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Anhalt  y.  The  Phcenix  Assurance  Company,  and  An- 
halt y.  The  London  Assurance  Company. 


Held,  that  an  order  of  reference  made  upon  “it  appearing  that  the  matters 
in  dispute  consist  in  part  of  matters  of  mere  account  * * to  ascertain 

and  certify  what  amount,  if  anything,  the  defendants  should  pay  to  the 
plaintiff  under  the  policy  in  the  pleadings  mentioned,”  after  the  negotia- 
tions set  forth  below,  was  not  to  be  considered  as  an  order  for  compulsory 
reference  under  the  C.  L.  P.  Act,  but  rather  as  an  order  by  consent  for 
arbitration  in  pursuance  of  the  conditions  of  the  policy  ; and  that  it  was 
open  to  defendants  to  prove  that  the  plaintiff’s  claim  was  false  and 
fraudulent ; and  that  although  the  arbitrator  could  not  decide  the  case 
upon  the  ground  of  arson  alone,  or  receive  evidence  thereon  as  an  inde- 
pendent defence,  yet  he  should  not  be  fettered  in  his  discretion  as  to 
receiving  any  such  evidence  incidentally  appearing  in  support  of  the 
defence  that  the  claim  was  utterly  unfounded  and  fraudulent. 

[June  8th,  1878. — Owynne,  J.] 


In  these  cases  the  plaintiff  appealed  from  an  order  in  each 
case  made  by  Mr.  Dalton , discharging  a summons  issued 
in  each  case,  whereby  the  plaintiff  had  called  upon  the  de- 
fendants to  shew  cause  why  an  order  made  in  each  of 
the  above  causes  on  the  18th  May,  referring  each  cause 
respectively  to  John  G.  Scott,  Esq.,  as  arbitrator,  should 
not  be  rescinded  or  set  aside,  on  the  ground  that  such 
order  was  made  under  a misapprehension  of  facts  by  the 
plaintiff*  and  on  the  statement  and  understanding  that 
the  matters  in  dispute  were  only  as  to  the  amount  of  loss  to 
the  plaintiff,  and  were  wholly  matters  of  account ; or  on  the 
ground  that  the  said  order  was  made  through  concealment 
of  facts  ; or  on  the  ground  that  the  Judge  who  made  the 
said  order  was  not  informed  that  the  defendants  intended 
raising  defences  referred  to  in  the  affidavits  filed ; or  on  the 
ground  that  it  was  not  a proper  case  to  be  referred  under 
the  provisions  of  sec.  189  of  ch.  50  of  the  Revised  Statutes. 

The  orders  so  sought  to  be  reversed,  were  issued  in  each 
case  in  the  terms  following: 

Upon  the  application  of  the  defendants,  and  it  appearing 
that  the  matters  in  dispute  consist  in  part  of  matters  of  mere 
account,  I do  order,  under  the  provisions  of  section  189  of 
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Revised  Statutes,  chapter  50,  that  it  be  referred  to  John  G. 
Scott,  of  the  city  of  Toronto,  in  the  county  of  York,  one 
of  Her  Majesty’s  counsel,  to  asceitain  and  certify  what 
amount,  if  anything,  the  defendants  should  pay  to  the 
plaintiff  under  the  policy  in  the  pleadings  mentioned,  and 
that  the  said  arbitrator  shall  have  all  the  powers  as  to 
certifying  and  amending  of  a Judge  at  nisi  prius.  And  I 
do  further  order  that  the  costs  of  this  action,  to  be  taxed, 
shall  abide  the  event,  and  that  the  costs  of  this  reference 
and  of  the  award,  shall  be  in  the  discretion  of  the  said 
arbitrator,  who  may  direct  to,  and  by  whom,  and  in  what 
manner,  and  on  what  scale  the  same  shall  be  paid.  And  I 
further  order  that  the  parties  if  examined,  and  the  witnesses 
for  each  party,  shall  be  examined  before  the  said  arbitrator 
viva  voce , upon  oath  or  affirmation,  according  to  their 
respective  religions.  And  I further  order  that  the  parties 
shall  produce  before  the  said  arbitrator  all  such  books, 
deeds,  papers,  and  writings  in  their,  or  either  of  their  custody 
or  power,  as  the  said  arbitrator  shall  require.  And  I further 
order  that  neither  the  plaintiff  nor  the  defendants  shall 
bring  or  prosecute  any  action  at  law  or  in  equity  against 
each  other,  or  against  the  said  arbitrator,  concerning  the 
matters  hereby  referred ; and  that  if  either  party  shall  wil- 
fully delay  or  prevent  the  said  arbitrator  from  making  his 
award  herein,  such  party  shall  pay  such  costs  to  the  other 
as  the  Court  of  Queen’s  Bench,  or  a Judge  thereof,  shall 
deem  reasonable  and  just.  And  I further  order  that  such 
order  shall  and  may  be  made  a rule  of  the  Court  of  Queen’s 
Bench,  if  the  same  Court  shall  so  please.  And  I do  f urther 
order  that  either  party  shall  be  at  liberty  to  appeal  from 
the  award,  report,  or  certificate  of  the  said  arbitrator  as 
aforesaid,  to  the  Court  of  Queen’s  Bench,  as  in  the  case  of 
a reference  under  section  189  of  the  Common  Law  Procedure 
Act  in  the  Revised  Statutes  of  Ontario. 

The  other  facts  appear  in  the  judgment. 

W.  Bedford  Mulock  moved  the  summons  absolute. 

G.  W.  R.  Biggar  contra. 
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Gwynne,  J. — Prior  to  the  commencement  of  the  action, 
some  correspondence  had  passed  between  the  solicitors  of  the 
defendants  and  of  the  plaintiff,  wherein  the  former,  expressing 
doubt  in  the  good  faith  of  the  plaintiff*,  demanded  proofs 
and  vouchers  of  a very  precise  character  of  the  plaintiff’s 
alleged  loss.  At  length,  upon  declarations  being  filed,  the 
defendants’  solicitors  wrote  to  the  plaintiff’s  solicitors  a 
letter  of  that  date,  wherein,  after  referring  to  previous 
propositions  as  to  arbitration,  they  again  enquire  whether 
the  plaintiff  is  willing  to  refer  to  arbitration  the  questions 
following,  viz.,  what  was  the  value  of  the  property  insured  ? 
what  was  the  amount  of  the  loss?  and  what  proportion 
thereof,  if  any,  should  be  paid  by  each  of  the  defendants’ 
companies,  adding,  “ we  are  ready  to  arbitrate  upon  any  or 
all  of  these  questions,  and  upon  receiving  your  reply  in  the 
affirmative,  we  shall  be  glad  to  name  an  arbitrator.  We 
have  always  desired  to  carry  out  this  condition  of  the 
'policies,  and  not  to  go  to  law;  and  if  your  client  refuses 
to  arbitrate,  we  shall  apply  in  Chambers  for  a summons 
to  stay  his  further  proceedings  in  these  cases.  Unless  we 
hear  from  you  by  this  time  to-morrow,  we  shall  understand 
that  you  decline  arbitration,  and  shall  therefore  apply  for 
the  summonses.” 

From  this  letter  it  is  apparent  that  what  the  defendants 
purposed  and  contemplated,  was  an  arbitration  in  lieu  of 
pleadings,  in  pursuance  of  a condition  on  the  policy ; a con- 
dition which  appears  to  be  on  the  policies  similar  to  that 
in  Mclnnes  v.  The  Western  Assurance  Go.,  5 P.  R.  242. 

To  the  above  letter  the  plaintiff’s  solicitors  reply  by  a 
letter  of  the  2nd  May,  as  follows  : — 

“ Our  client  has  no  objection  to  an  arbitration,  provided 
the  questions  you  submit  are  all  you  are  going  to  raise. 
What  we  want  is  a final  disposition  of  the  suit,  and  we 
will  not  consent  to  two  trials.” 

To  this  the  defendants’  solicitors  upon  the  same  day 
reply  as  follows  : “ We  have  just  received  your  letter  of 
to-day’s  date,  and  beg  to  say  in  reply  that  as  we  intended 
and  consider  the  determination  of  the  question,  what  pro- 
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portion,  if  any , should  be  paid  by  each  of  the  defendant 
companies,  involves  the  whole  question  of  our  liability. 
We  accept  upon  this  understanding  your  offer  to  arbitrate.” 

The  defendants,  by  their  solicitor,  here  plainly  insist 
upon  their  intention  to  raise  on  the  arbitration  the  question 
of  their  liability,  and  after  receipt  of  this  letter  and  some 
further  discussion  as  to  the  arbitrators  or  arbitrator,  they 
finally  agree  upon  the  form  of  the  order  which  they  agree 
to  obtain  Mr.  Dalton’s  signature  to ; they  themselves 
agreeing  upon  the  terms  of  the  order,  into  which,  to  obviate 
all  doubt  as  to  the  right  of  appeal,  after  some  discussion  as 
to  the  form  of  expression,  the  final  clause  is  inserted. 

To  an  order  so  obtained  it  is  impossible,  in  my  judgment, 
to  attribute  the  character  of  an  order  for  compulsory  arbi- 
tration under  the  C.  L.  P.  Act ; it  has  more  the  character 
of  an  order  in  pursuance  of  the  conditions  of  the  policy  in 
that  behalf,  similar  to  the  order  in  Mclnnes  v.  The  Western 
Assurance  Go.,  5 P.  R.  242,  and  has  all  the  elements  of  a 
consent  order  except  the  expression  of  consent  in  the  order 
itself.  That  it  was  obtained  in  the  very  terms  in  which  it 
is  proved  by  the  consent  of  the  parties  there  can  be  no 
doubt.  Upon  an  arbitration  under  this  order  it  is  clearly 
open  to  the  defendants  to  insist  that  the  claim  of  the  plain- 
tiff is  fraudulent ; that  the  plaintiff  had  no  such  quantity 
of  goods  in  the  shop  to  be  damaged  as  he  alleges,  and  that 
in  fact  the  claim  of  the  plaintiff  is  false  and  fraudulent,  and 
to  establish  such  falsity  and  fraud  by  any  evidence  the 
defendants  can  either  extract  by  cross-examination  of  the 
plaintiff  and  his  witnesses  or  by  direct  proof. 

Indeed  if  this  were  in  truth  a reference  by  way  of  com- 
pulsory arbitration  under  the  C.  L.  P.  Act,  I cannot  see 
how  the  question  of  fraud  in  the  claim  could  be  excluded ; 
it  is  a point  not  only  incidental  to  the  enquiry  as  to  the 
amount  of  loss,  but  intimately  and  inseparably  connected 
with  that  enquiry. 

As,  for  example,  the  plaintiff  is  called  upon  to  prove  his 
loss — to  shew  what  amount  of  goods  he  had — to  produce 
his  invoices ; he  does  so,  and  alleges  that  there  was  a large 
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quantity  of  goods  in  store,  which  are  represented  in 
certain  invoices  produced.  The  defendants  can  surely  insist 
and  prove,  if  they  can,  that  the  invoices  are  false,  nay 
forged — or  that  if  the  plaintiff  had  bought  goods  as  repre- 
sented by  the  invoices,  he  had  sold  them,  and  they  had 
been  delivered  out  of  the  shop  before  the  fire  ? In  short,  as 
it  seems  to  me,  the  defendants  may  prove,  if  they  can  in 
any  way,  that  the  claim  for  loss  which  the  plaintiff  makes 
is  false  and  fraudulent. 

As  to  the  question  whether  the  defence  of  arson  could 
be  entertained  upon  such  an  arbitration,  that  is  open  to  a 
different  consideration.  Upon  a compulsory  reference  I do 
not  think  it  would  be  proper  for  the  arbitrator  to  entertain 
that  as  an  independent  defence,  but  it  is  quite  a different 
thing  to  say  that  if  in  the  course  of  the  enquiry  into  the 
amount  and  fact  of  the  loss,  evidence  of  arson  should  in- 
cidentally appear,  the  witness  should  be  stopped,  or  that 
the  submission  to  arbitration  should  be  cancelled.  For 
example,  if  upon  an  enquiry  into  the  effect  of  the  fire,  and 
the  damage  caused  by  it,  it  should  appear  that  the  plaintiff 
was  seen  removing  his  goods  shortly  before  the  fire  which 
he  was  charging  for  as  destroyed,  and  that  he  had  been 
seen  shortly  after  such  removal  to  go  up  stairs  with  a large 
can  full  of  coal  oil  and  a light,  and  return  immediately 
with  the  can  empty,  and  the  light  still  in  his  hand,  and 
that  at  the  time  of  the  fire  it  was  observed  that  coal  oil 
had  been  sprinkled  all  over  the  damaged  and  burned  goods 
in  a manner  which  could  not  be  accidental — should  the 
submission  be  avoided  and  the  power  of  the  arbitrator  be 
determined,  and  should  he  be  prevented  from  declaring  the 
claim  for  loss  to  be  utterly  unfounded,  and  false  and 
fraudulent,  he  having  clear  evidence  thereof,  merely  be- 
cause in  addition  the  evideuce  raised  a strong  suspicion  of 
arson  ? I cannot  think  that  under  such  circumstances  the 
case  should  be  withdrawn  from  the  arbitrator,  although  I 
freely  admit  that  I do  not  think  the  arbitrator  should  de- 
termine the  case  upon  the  ground  of  arson  alone. 

That  the  defendants  intend  to  offer  any  evidence  of  arson 
44 — VOL.  VII  P.R. 
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having  been  committed  by  the  plaintiff  does  not  appear. 
As  yet  no  such  evidence  has  been  offered.  Whether  ever 
any  such  evidence  shall  appear  incidentally,  we  cannot  say — 
if  it  should,  I do  not  think  I should  interfere  in  a case  like 
this  to  fetter  the  discretion  of  the  arbitrator  as  to  how  he 
should  proceed  under  the  circumstances  attending  the 
manner  of  its  appearance ; and  as  either  party  can  appeal 
against  the  award,  I think  the  proper  course  to  pursue 
will  be,  to  let  the  arbitration  proceed  at  the  discretion  of 
the  arbitrator;  and  if  his  conduct  should  be  objected  to, 
the  plaintiff  can  have  full  advantage  of  the  objection  upon 
appeal  from  his  decision. 

In  Mr.  Dalton's  decision,  which  in  effect  determines  that 
there  is  no  sufficient  reason  shewn  for  rescinding  the  order 
of  the  18th  May,  I entirety  concur,  and  must  therefore 
dismiss  this  summons  (which  is  by  way  of  appeal  from  his 
decision),  with  costs. 


Summons  discharged,  with  costs. 
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In  re  Brandon. 

Illegitimate  child — Custody  of. 

It  is  in  the  discretion  of  the  Court  to  decide  who  shall  have  the  custody  of 
an  illegitimate  child  ; and  the  putative  father,  the  mother  being  dead,  is 
prima  facie  entitled  to  such  custody  as  against  the  maternal  grandfather. 
And  where  on  an  application  by  the  maternal  grandfather  against  the 
putative  father,  it  was  sworn  that  the  child  had  been  entrusted  to  the 
grandfather’s  care  by  the  mother  before  her  death,  and  that  it  was  taken 
from  his  custody  by  improper  means,  but  it  appeared  that  the  arrange- 
ment made  by  the  father  for  the  maintenance  of  the  child  was  one  the 
Court  refused  to  interfere  with. 

Review  of  the  law  relating  to  the  custody  of  illegitimate  children. 

[July  2nd,  1878. — Harrison , C.  J.  0.] 

Habeas  corpus  issued  on  12th  June,  1878,  by  Hagarty, 
C.J.  C.P. 

The  writ  was  directed  to  Francis  Berry,  and  commanded 
him  forthwith  to  produce  before  the  presiding  Judge  in 
Chambers  the  body  of  Mary  Angeline  Brandon,  therein 
described  as  Mary  Angeline  Beasley,  together  with  the 
cause  of  the  detainer. 

Francis  Berry,  on  25th  June,  1878,  made  return  to  the 
writ  to  the  effect  that  he  had  the  custody  of  the  child 
under  an  agreement  for  her  maintenance  and  support  made 
with  James  Brandon,  the  father  of  the  child,  and  he 
produced  the  body  of  the  child  before  the  presiding  Judge 
as  directed  by  the  writ,  to  be  dealt  with  according  to  law. 

The  writ  and  return  having  been  filed,  Kerr , Q.  C., 
moved  for  the  discharge  of  the  child  from  the  custody  of 
Francis  Berry. 

The  child  was  illegitimate.  She  was  the  daughter  of 
Mary  Elizabeth  Beasley,  who  was  the  daughter  of  Wil- 
liam Beasley,  the  applicant  for  the  writ.  The  reputed 
father  of  the  child  was  James  Brandon.  The  child  was 
born  on  2nd  February,  1874.  The  mother  for  some  time 
lived  with  Brandon  as  his  wife,  although  not  married  to 
him.  They  were,  however,  married  on  29th  November, 
1876.  They  were  then  living  in  the  Parry  Sound  district, 
Mr.  Beasley  in  the  township  of  Monteith.  The  mother 
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died  there  in  February,  1876.  Although  the  fact  was 
contested,  the  weight  of  evidence  established  that  the 
daughter,  before  her  death,  verbally  gave  the  child  into  the 
care  of  William  Beasley,  the  applicant,  and  requested  him 
to  keep  the  child  as  his  own. 

The  child  remained  in  his  possession  till  4th  June,  1878. 
On  that  day  James  Brandon,  the  father  of  the  child,  Frank 
Berry,  his  brother-in-law,  Mrs.  Berry,  his  sister,  two  men 
called  McKennon,  and  a magistrate  named  Cyrette,  called 
at  Beasley’s  house.  The  father  demanded  the  child. 
Beasley  at  first  refused  to  give  up  the  child,  but  Cyrette 
representing  that  he  was  a magistrate  and  had  authority 
to  compel  the  delivery  of  the  child,  and  that  the  McKennons 
were  his  constables  to  perform  his  commands,  and  Beasley, 
believing  all  this  to  be  true,  with  great  reluctance  gave  up 
the  child. 

Brandon,  the  father  of  the  child,  swore  that  the  magis- 
trate told  him  he  had  authority  to  do  what  he  did,  and  he, 
Brandon,  knowing  nothing  to  the  contrary,  in  good  faith 
believed  him,  and  acted  upon  what  he  said. 

The  affidavits  shewed  that  Berry  when  he  saw  there  was 
likely  to  be  trouble  about  the  child  withdrew  from  Beasley’s 
house,  and  was  afterwards  joined  by  Brandon  and  the 
others  having  the  child,  and  drove  home  with  them. 

The  affidavits  filed  on  the  part  of  Berry  and  Brandon 
shewed  that  the  child  had,  with  the  consent  of  the  father, 
been  adopted  by  Mrs.  Berry,  who  had  no  family  of  her  own, 
and  that  it  was  the  intention  of  Berry  and  his  wife  to  take 
good  care  about  the  maintenance  and  education  of  the 
child. 

Mrs.  Berry  also  swore  that  the  mother  of  the  child  told 
her  in  the  event  of  anything  happening  to  her,  the  mother, 
she,  Mrs.  Berry,  was  to  take  the  child  and  provide  for  it. 

The  affidavits  filed  on  the  part  of  Brandon  shewed  that 
Beasley  and  his  wife  were  not  fit  persons  to  have  the  control 
of  the  child,  and  that  the  child  was  not  properly  cared  for 
while  with  them,  but  the  affidavits  in  answer  overwhelm- 
ingly established  the  contrary. 
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Affidavits  filed  on  the  part  of  Beasley  impeached  Bran- 
don’s fitness  to  have  the  control  of  the  child,  hut  these 
were  also  met  by  affidavits  in  answer. 

There  was  no  question  that  the  child  was  now  comfort- 
able, well  cared  for,  and  happy,  and  her  production  and 
appearance  in  Court  appeared  to  leave  no  doubt  on  these 
points. 

Gordon , shewed  cause. 

The  cases  cited  appear  in  the  judgment. 

Harrison,  C.  J. — This,  like  all  cases  of  its  kind,  is  one 
of  a very  painful  character — painful  because  each  party 
has  chosen  to  indulge  in  unlimited  abuse  of  the  other,  and 
painful  because  of  the  very  bad  feeling  which  appears  to 
exist  among  persons  who,  owing  to  the  relation  which  they 
bear  to  each  other,  ought  to  be  on  more  agreeable  terms. 

I must,  however,  dispose  of  the  case,  if  possible,  according 
to  the  legal  rights  of  the  parties,  provided  the  true  interests 
of  the  child,  the  subject  matter  of  the  dispute,  are  thereby 
promoted. 

The  writ  of  habeas  corpus  lies  to  bring  up  persons  who 
are  in  illegal  restraint,  but  Courts  and  Judges  have  long 
availed  themselves  of  the  instrumentality  of  this  writ  in 
order  to  dispose  of  the  persons  of  young  children  where 
there  is  a dispute  about  their  proper  custody. 

In  Rex  v.  Delaval  et  al.y  3 Burr.  1436,  Lord  Mansfield 
said  : “ In  cases  of  writs  of  habeas  corpus  directed  to  private 
persons  to  bring  up  infants,  the  Court  is  bound  ex  debito 
justitice  to  set  the  infants  free  from  an  improper  restraint, 
but  they  are  not  bound  to  deliver  them  over  to  any  body, 
nor  to  give  them  any  privilege.  This  must  be  left  to  their 
discretion,  according  to  the  circumstances  that  shall  appear 
before  them.” 

In  a subsequent  part  of  the  same  judgment,  at  p.  1437, 
he  said  : “ The  true  rule  is,  that  the  Court  are  to  judge  upon 
the  circumstances  of  the  particular  case,  and  to  give  their 
directions  accordingly.” 
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An  illegitimate  child  is  in  law  films  nullius,  and, 
strictly  speaking,  has  no  legal  guardian. 

In  Holland  v.  Malkan  et  al.,  2 Wils.  126,  the  Chief 
Justice  said  he  would  give  no  opinion  “whether  the  father 
has  any  power  over  the  child  who  is  nullius  films’'  but 
quoted  Grotius , where  the  latter  says : “ The  mother  is  the 
only  certain  parent,  and  an  order  of  justices  to  remove  the 
mother,  always  removes  the  child.” 

In  Ord  v.  Blackett , 9 Mod.  117,  it  was  said,  at  p.  118, 
“ it  was  not  reasonable  to  remove  an  illegitimate  child  from 
the  control  of  the  putative  father,  since  he  owned  her  to  be 
his  child.” 

In  Ex  parte  Knee , 1 B.  & P.  N.  K.  1 18,  it  was  held  that 
the  mother  of  an  illegitimate  child  is,  for  the  purpose  of 
nurture,  entitled  to  the  custody  of  the  child,  in  preference 
to  the  father,  although,  from  his  circumstances,  he  may  be 
better  able  to  support  it. 

The  same  has  also  been  held  in  The  People  v.  Landt , 
2 Johns.  375 ; see  further  The  People  v.  Mitchell , 44  Barb. 
245. 

In  Strangeways  v.  Robinson  et  al.,  4 Taunt  498,  it  was 
doubted  if  the  putative  father  is  entitled  to  the  custody  of 
the  child,  even  as  against  a stranger ; but  in  Pope  v.  Sale , 
7 Bing.  477,  this  proposition  was  doubted,  and  in  Brownes 
et  al.  v.  Marsh,  10  Q.  B.  787,  the  contrary  was  held. 

By  the  Code  of  Georgia  the  marriage  of  the  mother  and 
the  reputed  father  of  the  child,  and  the  latter’s  recognition 
of  the  child  as  his,  entitles  the  father  to  the  custody  and 
control  of  the  child : Adams  v.  Adams,  36  Geo.  236. 

By  the  English  Statute,  4 & 5 Wm  IV.  ch.  76,  sec.  57,  if 
the  putative  father  marry  the  mother,  he  thereby  becomes 
liable  to  maintain  the  child  born  before  wedlock  “ as  a part 
of  his  family.” 

By  a statute  of  Illinois,  the  father,  after  giving  bond  for 
the  maintenance  of  his  illegitimate  child,  has  a right  to  the 
custody  and  control  of  it,  and  if  the  mother  refuse  to  give 
up  the  child  to  him,  he  is  relieved  of  all  liability : Wright 
v.  Bennett,  7 111.  587. 
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In  Pennsylvania  it  is  held  that  the  putative  father  is 
entitled  to  the  custody  of  the  child  as  against  all  but  the 
mother ; but  if  she  be  dead,  and  the  father  a suitable  per- 
son, the  child  may  be  taken  from  the  maternal  grand- 
mother and  delivered  to  him  : Commonwealth  v.  Anderson, 
1 Ashm.  Pa.  55. 

In  England,  independently  of  any  statute,  it  has  been 
held  that  if  a man  know  his  illegitimate  child,  it  being 
boarded  and  clothed  by  another,  and  neither  expresses 
dissent  nor  takes  his  child  away,  he  is  liable  to  pay  for  the 
board  and  lodging  without  any  express  promise  to  do  so  : 
NicholU  v.  Allen,  3 C.  & P.  36. 

The  Legislature  of  the  province  of  Ontario  has  provided 
that  “Any  person  who  furnishes  food,  clothing,  and  lodging, 
or  other  necessaries  to  any  child  born  not  in  lawful  wed- 
lock, may  maintain  an  action  for  the  value  thereof  against 
the  father  of  such  child  if  the  child  was  a minor  at  the 
time  the  necessaries  were  furnished,  and  was  not  then 
residing  with  his  or  her  reputed  father,  and  maintained  by 
him  as  a member  of  his  family. 

From  this  it  must  be  inferred  that  the  father  of  an 
illegitimate  child,  who  is  a minor,  has,  in  this  province,  the 
right  to  the  custody  and  care  of  the  child  as  against  a 
stranger  or  person  other  than  the  mother:  Carpenter  v. 
W hetman,  16  Johns.  209. 

In  Wright  v.  Wright,  2 Mass.  110,  it  is  said:  “The 
marriage  of  the  natural  parents  gave  to  the  husband,  in  a 
certain  degree,  the  right  to  the  custody  of  the  child.” 

The  applicant  presses  for  the  control  of  the  child  upon 
the  ground  that  the  custody  of  the  child  was  delivered  to 
him  by  the  mother  before  her  death,  andfthat  at  all  events 
the  custody  of  the  child  was  procured  from  him  by  fraud. 

The  law  is  clear  that  a mother  cannot  legally  appoint  a 
testamentary  guardian  of  her  illegitimate  child  : Ex  parte 
Glover,  4 Dowl.  P.  C.  291 ; In  re  Darcey's  Infants,  11  Ir. 
C.  L.  R.  298. 

The  law,  I apprehend,  is  equally  clear  that  the  mother 
cannot  in  her  lifetime  transfer  the  custody  of  the  child,  so 


352 


COMMON  LAW  CHAMBERS. 


as  to  operate  after  her  death  to  the  prejudice  of  the  putative 
father  surviving  her.  See  Commonwealth  v.  Anderson , 16 
Ashm.  Pa.  55. 

The  cases  cited  as  to  the  fraudulent  or  forcible  removal 
are  cases  where  the  mother  was  living,  and  was  by  fraud 
or  force  deprived  of  the  custody  of  the  child,  and  not  cases 
where  the  guardian,  real  or  supposed,  appointed  by  the 
mother  was  by  fraud  or  force,  at  the  instance  of  the  father, 
deprived  of  the  custody. 

In  The  King  v.  Soper,  5 T.  R.  278,  it  appeared  that  the 
putative  father  had  by  fraud  obtained  possession  of  the 
child  from  the  mother. 

This  was  also  the  case  in  Rex  v.  Moseley,  5 East  224,, 
note ; The  King  v.  Hopkins  and  Wife,  7 East  579  ; The 
Commonwealth  v.  Fee,  6 Ser  & R.  255 ; and  in  Roslence  v. 
Armstrong,  15  Barb.  247. 

In  Re  Margaret  White,  10  L.  T.  349,  the  Court  on  the 
application  of  the  mother  refused  to  order  the  child  to 
be  restored  to  her,  where  it  appeared  the  child  had  been  in 
the  custody  of  the  persons  then  possessing  it  for  seven 
years,  with  the  mother’s  consent,  and  it  appeared  that  the 
child  was  well  taken  care  of,  and  the  child  itself,  who  was 
eight  years  of  age,  desired  to  remain  with  its  then 
protectors. 

This  case  was  followed  in  an  anonymous  case  mentioned 
at  p.  127  of  Simpson  on  the  Law  of  Infants. 

In  Re  Lloyd,  3 M.  & G.  547,  where  the  child  was  between 
eleven  and  twelve  years  of  age,  and  was  intelligent,  and 
refused  to  go  to  her  mother,  the  Court  declined  to  order 
the  child  into  the  custody  or  control  of  the  mother.  See 
further,  Rex  v.  Smith,  22  Stra.  982  ; In  re  McBowle  et  al.y 
8 Johns  328. 

In  Schouler  on  Domestic  Relations,  p.  384,  note  2,  where 
the  foregoing  English  cases  are  all  mentioned,  it  is  said  : 
“ Comparing  all  the  dicta  in  the  foregoing  cases  together, 
it  will  be  seen  that  they  are  not  decidedly  against  the 
putative  father’s  right  of  custody.” 

In  Regina  v.  Armstrong,  1 P.  R.  6,  Mr  Justice  McLean, 
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on  the  application  of  the  mother  against  the  putative 
father,  refused  to  interfere  where  it  was  sworn  that  the 
father  obtained  the  child  by  agreement  with,  and  the 
assent  of,  the  mother,  and  not  by  force  or  fraud. 

In  Re  Iloleshed,  5 P.  R.  251,  after  a review  of  most  of  the 
English  cases,  Mr.  Justice  Gwynne  said  : that  the  mother 
of  an  illegitimate  child  is  not  entitled  to  all  the  rights  of 
a guardian  for  nurture  : that  the  mother  differs  only  from  a 
stranger  in  this,  that  during  the  period  of  nurture  (under 
^seven)  the  child  may  not  be  separated  from  the  mother 
by  force  or  fraud,  but  that  when  she  has  abandoned 
the  child  and  others  have  adopted  it,  the  Court  will  not 
recognize  her  claim  as  a legal  right,  but  will  refuse  to 
interfere,  if  the  interests  of  the  infant  will  thereby  be  best 
protected. 

It  appears  to  be  a matter  resting  in  the  sound  discretion 
of  the  Court  to  decide  who  shall  have  the  custody  of  an 
illegitimate  child.  The  discretion,  however,  being  a judicial 
one,  is  not  to  be  arbitrarily  exercised.  The  rights  of  the 
parents  are  not  to  be  wholly  disregarded.  While  the 
Court  is  bound  to  give  such  direction  in  relation  to  the 
custody  of  the  child  as  will  be  most  for  its  interest,  it  is 
also  bound,  other  things  being  equal,  to  prefer  the  claim  of 
a parent  as  against  third  persons  : Mercein  v.  The  People , 
25  Wend.  73 ; Ihe  People  v.  Kling,  6 Barb.  366. 

If  the  mother  were  alive,  and  were  applying  for  the 
custody  of  this  child,  the  child  having  been  removed  by 
fraud,  I should  order  the  custody  to  her;  but  I cannot 
recognize  any  right  in  the  supposed  guardian  appointed  by 
her  as  against  the  putative  father  who  claims  the  child,  if 
he  have  so  placed  the  child  that  her  interests  are  likely  to 
be  promoted. 

While  condemning  the  mode  by  which  the  child  was  taken 
out  of  the  custody  of  the  grandfather,  and  hoping  that  the 
Government  will  call  upon  the  magistrate  who,  if  the 
affidavits  be  true,  prostituted  his  office,  to  explain  his  con- 
duct, I cannot,  on  the  application,  proceed  otherwise  than 
according  to  the  legal  rights  of  the  parties,  so  far  as  the 
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same  are  ascertainable,  subject  always  to  the  actual  good 
of  the  child. 

"Where  there  is  an  abduction  of  the  child  from  the 
custody  in  which  it  has  been  placed  by  the  mother,  and  the 
mother  is  not  living,  the  only  question  is,  I think,  whether 
the  person  who  abducted  it  has  a better  right  to  it  than 
the  person  from  whom  it  was  abducted.  See  Rex  v. 
DeManneville , 5 East  221. 

It  appears  to  me  that  the  father,  as  between  himself  and 
the  grandfather,  has  the  best  right  to  the  child,  and  is  the 
person  on  whom,  during  the  minority  of  the  child,  the 
burden  of  supporting  it  is  cast  by  the  Court.  See  Com- 
monwealth  v.  Anderson , 1 Ashm.  Pa.  55. 

The  arrangement  which  the  father  has  made  for  the 
support  and  maintenance  of  the  child  is  one  which  com- 
mends itself  to  me  as  being  likely  to  conduce  to  the  best 
interests  of  the  child,  and  I trust  that  those  to  whom  the 
custody  of  the  child  is  committed  under  that  arrangement 
will  not  fail  sacredly  to  perform  all  that  has  been  promised. 

Whatever  may  be  the  imputations  cast  against  the 
character  and  conduct  of  the  father  of  the  child,  none 
whatever  are  suggested  against  either  the  character  or 
conduct  of  the  present  custodians,  and  they  are  custodians 
under  and  for  the  father. 

I am  not  without  sympathy  for  the  grandfather.  I sym- 
pathize with  him  because  of  the  dishonour  and  premature 
death  of  his  daughter.  I can  well  appreciate  his  desire, 
and  that  of  his  aged  wife  to  retain  possession  of  the  only 
child  living  of  that  daughter,  all  that  there  is  on  earth  to 
remind  them  of  the  departed  one,  but  I must  take  care  that 
my  sympathy  as  a man  does  not  interfere  with  the  strict 
discharge  of  my  duty  as  a Judge. 

I am  of  opinion  that  the  putative  father,  the  mother 
being  dead,  is  entitled  to  the  custody  of  the  illegitimate 
child  as  against  the  maternal  grandfather,  and  unless 
satisfied  that  such  custody  is  likely  to  be  hurtful  to  the 
child,  my  plain  duty  is  to  leave  the  child  in  that  custody. 
Here  it  appears  that  the  father  has  made  an  arrangement 
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for  the  maintenance  of  the  child  which,  if  performed, 
cannot  be  otherwise  than  beneficial  to  the  child,  and  as  I 
have  no  reason  upon  the  evidence  before  me  to  doubt  that 
it  will  be  performed,  I must  refuse  the  present  application. 

Application  refused. 


Labadie  v.  Darling. 

Writ — Signature  of  Cleric  of  the  Process — Amendment. 

The  absence  of  the  signature  of  the  Clerk  of  the  Process  upon  a writ  regu- 
larly sealed  and  issued  by  the  Deputy  Clerk  of  the  Crown,  is  an  irregu- 
larity which  may  be  amended  under  the  A.  J.  Act. 

[July  31st,  1878. — Mr.  Dalton , Q.C.] 

A writ  of  replevin,  issued  by  the  Deputy  Clerk  of  the 
Crown,  at  Sandwich,  on  19th  July,  was  signed  by  the  late 
Mr.  Alan  Cameron,  as  Clerk  of  the  Process.  Mr.  Cart- 
wright’s appointment  as  his  successor,  had  been  gazetted  on 
13th  July. 

A.  B.  Aylesworth  moved  to  set  aside  the  writ  with  costs, 
for  this  and  other  irregularities. 

English  shewed  cause,  contending  that  there  was  no 
irregularity,  as  the  writ  was  properly  sealed  and  tested, 
and  signed  by  the  deputy  clerk,  who  actually  issued  it. 

Mr.  Dalton  allowed  the  plaintiff  to  amend  the  writ  on 
payment  of  costs,  holding  that  the  language  of  the  Ad- 
ministration of  Justice  Act,  Rev.  Stat.  ch.  49,  sec.  8,  was 
wide  enough  to  authorize  such  an  amendment.  The  writ, 
though  not  signed,  was  not  a nullity.  It  was  regularly  sealed 
and  issued  by  the  deputy  clerk.  The  absence  of  the  sig- 
nature of  the  clerk  of  the  Process  was  an  irregularity,  the 
amendment  of  which  was  warranted  by  the  Administration 
of  Justice  Act.  It  was  quite  possible  the  deputy  at  Sand- 
wich had  not  heard  of  Mr.  .Cameron’s  death  at  the  date  of 
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the  issue  of  the  writ.  The  writ  was  issued  six  days  after 
Mr.  Cartwright’s  appointment — if  it  had  been  six  weeks 
it  might  be  a different  thing,  but  as  it  was,  he  should  not 
set  the  writ  aside,  but  should  allow  plaintiff  to  amend  on 
payment  of  costs. 

Order  accordingly. 


Standard  Bank  v.  McGuaig. 

Examination  under  R . S.  0.  ch.  50,  sec.  156 — Married  woman. 

Held , that  a married  woman  cannot  be  compelled  to  disclose  the  nature  of 
her  separate  estate  upon  her  examination  not  as  a judgment  debtor,  but 
under  JR,.  S.  0.  ch.  50,  sec.  156. 

[August  14th,  1878. — Galt,  J.] 

This  was  an  action  upon  a bill  of  exchange,  to  which  one 
of  the  defendants,  a married  woman,  pleaded  her  coverture, 
and  the  plaintiffs  replied  that  she  was  possessed  of  separate 
estate.  In  her  examination  under  the  R.  S.  0.  ch.  50,  sec. 
156,  she  stated  that  she  had  separate  estate  more  than 
sufficient  to  meet  the  plaintiffs’  claim,  but  refused  to  tell  of 
what  nature  it  was,  or  to  answer  any  questions  in  relation 
to  it. 

H.  J.  Macdonald  took  out  a summons  to  compel  her  to 
answer  these  questions,  or  in  default  to  have  her  pleas 
struck  out. 

A.  B.  Aylesworth,  contra. 

Galt,  J.,  held  that  she  was  not  bound  at  this  stage  of 
the  suit  to  disclose  the  nature  of  the  separate  estate,  after 
admitting  that  she  was  possessed  of  such,  and  that  any 
other  questions  in  relation  thereto  would  only  be  proper 
upon  her  examination  as  a judgment  debtor. 


Summons  absolute. 
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Post  v.  Leys. 

Striking  out  plea — Statute  of  Limitations. 

To  an  action  on  a promissory  note  the  defendant  pleaded  the  Statute 
of  Limitations.  Five  years  after  the  note  was  made  the  defendant 
signed  an  agreement  written  on  the  note  that  it  “should  continue  a 
good  security  notwithstanding  the  Statute  of  Limitations.” 

The  Clerk  of  the  Crown  and  Pleas  in  Chambers  refused  to  strike  out  the 
plea,  but  allowed  the  plaintiff  to  put  in  a special  replication,  so  that 
the  question  could  come  up  on  demurrer. 

[September  15th,  1878. — Mr.  Dalton , Q.  C.] 

This  was  an  action  on  a promissory  note.  Amongst 
other  defences  the  defendant  pleaded  the  Statute  of  Limi- 
tations. It  appeared  that  five  years  after  the  note  was 
made  the  defendant  signed  an  agreement  written  upon  the 
note  that  “ the  note  should  continue  a good  security,  not- 
withstanding the  Statute  of  Limitations.” 


D.  A.  O'Sullivan  moved  absolute  a summons  to  strike 
out  this  plea,  citing  Webster  v.  Williams  College , 23  Pick- 
ering 302  ; Mills  v.  Wildman,  18  Conn.  124 ; Gaylord  v. 
VanLoan,  15  Wendell,  308. 

Dr.  McMichael , Q.  C.,  contra. 

Mr.  Dalton,  refused  to  disallow  the  plea.  He,  however, 
gave  the  plaintiff  leave  to  put  in  a special  replication 
thereto,  so  that  the  matter  could  come  up  on  demurrer. 


Order  accordingly. 
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Stevenson  v.  Williams. 

A mendment — Costs. 

Where  a writ  of  summons,  issued  after  the  appointment  of  W.  M.  Ross 
as  Clerk  of  the  Process,  was  signed  by  his  predecessor,  and  the  name 
of  the  Court  was  left  blank  in  the  copy  served,  an  amendment  was 
allowed,  without  costs. 

[October  2nd,  1878. — Mr.  Dalton , Q.  C.] 

Allan  Cassels  shewed  cause  to  a summons  to  set  aside  a 
writ  of  summons,  on  the  ground  that  it  was  signed  by 
J.  It.  Cartwright,  as  Clerk  of  the  Process,  although  issued 
after  the  appointment  of  W.  M.  Ross  to  that  office ; and 
that  in  the  copy  served  the  name  of  the  Court  was  left 
blank.  The  name  of  the  Chief  Justice  of  the  Common 
Pleas  appeared  at  the  foot  of  the  writ. 

Mr.  Dalton,  allowed  an  amendment,  without  costs. 

Order  accordingly. 


McLean  v.  Great  Western  Railway  Company. 

A.  J.  Act , 1873 — Meaning  of  “officer.” 

Held,  that  an  engine  driver  and  paymaster  of  a railway  company  are  not 
officers  within  the  meaning  of  section  156,  R.  S.  0.,  c.  50. 

[October  8tb,  1878. — Mr.  Dalton,  Q.  C.] 

This  was  an  application  to  rescind  an  order  for  the 
examination  of  the  engine  driver  and  paymaster  of  the 
defendants’  company,  on  the  ground  that  they  were  not 
officers  within  the  meaning  of  the  R.  S.  0.,  ch.  50,  sec.  156. 

Ogden  moved  the  summons  absolute. 

H.  J.  Scott  shewed  cause. 

Mr.  Dalton  made  the  summons  absolute. 


Summons  absolute. 
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Boice  et  al.  v.  O’Loane. 

Security  for  costs — Nominal  plaintiff. 

"Where  the  assignee  of  one  of  the  plaintiffs,  who  had  obtained  his  discharge 
in  insolvency,  brought  an  action  in  the  name  of  the  plaintiffs  on  an  old 
judgment  which  had  been  assigned  to  the  insolvent  by  the  other  plaintiffs, 
and  to  the  benefit  of  which  the  assignee  was  entitled,  he  was  ordered  to 
give  security  for  costs. 

[November  4th,  1878. — Mr.  Dalton , Q.C.] 

The  plaintiffs,  two  of  whom  resided  in  the  United  States, 
and  the  third  in  Hamilton,  brought  this  action  upon  an  old 
judgment  recovered  by  them  against  the  defendant,  in 
1857. 

The  plaintiff  resident  in  Hamilton  was  examined  under 
the  A.  J.  Act,  and  deposed  that  he  knew  nothing  of  this 
suit,  or  of  its  having  been  instituted  ; that  he  had  not  in- 
structed the  bringing  of  the  action,  and  had  no  interest  in 
it;  that  since  the  recovery  of  the  old  judgment  his  co- 
plaintiffs, who  were  former  partners  of  his,  had  assigned  to 
him  all  their  interest  in  this  judgment  on  the  dissolution 
of  their  partnership,  and  had  removed  to  the  States  ; that 
he  had  subsequently  made  an  assignment  under  the  Insol- 
vent Act,  and  that  any  benefit  from  the  present  action 
would  accrue  to  his  assignee. 

The  defendant  applied  for  security  for  costs,  filing  the 
examination  of  the  plaintiff,  and  two  affidavits  stating  that 
the  financial  position  of  the  plaintiff  was  not  good,  and  that 
he  was  commonly  esteemed  to  be  a man  of  little  or  of  very 
insignificant  means. 

In  answer,  the  attorney  for  the  plaintiff  filed  his  own 
affidavit,  stating  that  this  plaintiff  had  received  his  dis- 
charge in  insolvency  six  years  ago,  and  that  he  was  now 
well  worth  the  sum  of  four  hundred  dollars,  over  and  above 
what  would  pay  all  his  just  debts ; that  he  was  thoroughly 
acquainted  with  all  the  plaintiff’s  affairs  and  business  posi- 
tion, and  that  there  was  no  doubt  but  that  he  (the  plain- 
tiff) would  be  accepted  by  the  Court  as  a sufficient  bonds- 
man under  an  ordinary  order  for  security  for  costs,  and 
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that  the  defendant,  if  he  obtained  a judgment  for  his  costs,, 
in  this  action,  could  without  difficulty  recover  the  amount 
from  the  said  plaintiff,  under  an  execution. 

Aylesworth,  in  support  of  the  summons,  contended  that  the^ 
cases  in  England  went  the  length  of  deciding  that  the  ques- 
tion of  the  plaintiff’s  ability  to  pay  costs  was  not  material ; 
that  the  only  question  to  he  considered  was,  whether  the 
plaintiff  had  really  any  interest  in  the  action  that  was 
being  brought  in  his  name,  or  whether  he  was  merely  a 
nominal  plaintiff  whose  name  was  being  used  for  some  pur- 
pose by  the  real  plaintiff,  who  thus  sought  to  avoid  lia- 
bility on  his  own  part  for  the  costs  he  was  putting  the 
defendant  to.  He  cited  Tenant  v.  Brown,  5 B.  & C.  208 
Hearsey  v.  Pechell,  7 Dowl.  437 ; Ball  v.  Ross,  1 M.  & G. 
445  ; Perkins  v.  Adcock,  15  L.  J.  Ex.  7 ; Gill  v.  Curzon, 
4 Ex.  813,  19  L.  J.  Ex.  225  ; Goatley  v.  Emmott,  15  C.  B. 
291 ; Burke  v.  Lidwell,  1 Jones  & La.  703 ; Mason  v.  Jeffrey, 
2 Chy.  Ch.  15. 

Blackstock,  contra. 

Mr.  Dalton. — I think  I must  make  this  order.  The 
circumstances  of  this  case  are  even  stronger  than  those  of 
many  of  the  cases  I have  been  referred  to.  It  is  noticeable 
that  there  is  no  affidavit  from  the  plaintiff  himself  as  to 
his  financial  position,  and  there  is  the  further  circumstance 
that  there  was  no  need  for  the  assignee  to  have  put  forward 
the  plaintiffs  in  bringing  this  action.  He  might  just  as 
well  have  brought  it  in  his  own  name,  unless  he  had  some 
reason  or  motive  for  not  doing  so  ; indeed  it  will  probably 
be  found  that  only  in  his  own  name  is  the  action  sustain- 
able; and  now  that  he  has  chosen  to  adopt  the  present 
course  he  must  give  the  defendant  some  satisfactory 
security  for  his  costs  of  defence  before  he  can  be  allowed 
to  proceed  with  his  action. 


Order  accordingly. 
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Pufford  y.  Davis. 

Reference  as  to  amount  due  on  executions — Appeal  from  report. 

On  an  application  to  set  aside  executions  and  enter  satisfaction  a reference 
■was  made  to  a County  Court  Judge  to  take  an  account,  who  found  there 
■was  nothing  due. 

Held,  that  the  clerk  of  the  Crown  and  Pleas,  acting  as  Judge  in  Chambers, 
had  no  power  to  bear  an  appeal  from  the  report. 

[November  8th,  1878. — Mr.  Dalton,  Q.  C.] 

This  was  an  application  to  set  aside  certain  writs  of 
execution  and  to  enter  satisfaction  upon  the  roll.  On  the 
return  of  the  summons  the  matter  was  referred  to  the 
Judge  of  the  County  Court  of  Wentworth,  to  take  an  ac- 
count, with  leave  to  either  party  to  renew  the  application. 

The  learned  Judge  found  that  there  was  nothing  due 
upon  the  executions. 

Eddis  (. Boswell  & Robertson),  now  moved  absolute  the 
summons  to  set  aside  the  writs. 

J.  R.  Kerr , Q.  C.,  for  the  plaintiff,  wished  to  re-open  the 
matter  before  Mr.  Dalton  by  way  of  appeal  from  the  report. 

Mr.  Dalton  held  that  he  had  no  power  to  hear  the  ap- 
peal, and  made  an  order  setting  aside  the  writs,  but  direc- 
ted that  it  was  not  to  be  taken  out  for  a few  days  in  order 
to  give  the  plaintiff  time  to  appeal. 

Cameron,  J.,  subsequently  discharged  a summons  to 
rescind  this  order. 
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JUNKIN  V.  JUNKIN. 

Security  for  costs — Husband  and  wife. 

Where  a husband  brought  an  action  of  ejectment  in  his  own  name,  and 
that  of  his  wife,  upon  a covenant  for  re-entry  upon  default  being  made 
in  payment  of  an  annuity  reserved  to  them  jointly,  an  application  by 
the  wife  for  security  for  costs  from  her  husband,  on  the  ground  that 
he  was  using  her  name  without  her  authority,  was  refused  j but  leave 
was  given  to  her  to  renew  the  application  on  the  Judge  being  satisfied 
that  there  was  not  a good  cause  of  action,  or  that  there  was  a good 
defence,  and  that  she  had  separate  estate  liable  to  execution. 

[November  27th,  1878. — Armour , J.] 

C.  J.  Holman  obtained  a summons,  calling  on  the  plain- 
tiff to  shew  cause  why  the  writ  of  ejectment  served  on  the 
defendant,  and  all  proceedings  had  and  taken  thereunder, 
should  not  be  set  aside  so  far  as  the  plaintiff  Mary  Junkin 
was  concerned  ; or  why  the  name  of  Mary  J unkin,  one  of 
the  co-plaintiffs,  should  not  be  struck  out  of  the  writ  of 
ejectment  and  all  proceedings  had ; or  for  such  other  order 
as  the  circumstances  of  the  case  might  require,  on  the 
grounds  disclosed  in  the  affidavit  filed. 

This  was  an  action  of  ejectment  brought  by  the  father 
of  the  defendant  in  his  own  name  and  that  of  his  wife, 
Mary  Junkin,  upon  a covenant  in  a deed  for  re-entry 
upon  default  being  made  in  payment  of  an  annuity 
reserved  to  the  two  plaintiffs  named,  jointly.  An  affidavit 
by  Mary  Junkin  was  put  in,  shewing  that  she  gave  no 
authority  or  instructions  for  the  suit  or  the  use  of  her 
name.  It  appeared  that  James  Junkin,  the  husband,  gave 
the  sole  instructions  to  bring  the  action. 

G.  B.  Gordon  shewed  cause  to  the  summons. 

C.  J.  Holman,  contra. 

Mr.  Dalton  considered  that  the  estate  the  plaintiff 
took  was  a joint  one,  which  neither  could  release  without 
the  consent  of  the  other,  there  being  a right  of  survivorship, 
and  consequently  both  were  necessary  parties  to  the  suit, 
and  the  justice  of  the  case  would  best  be  met  by  security 
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for  costs  being  given  to  the  plaintiff  Mary  Junkin.  He 
ordered  “ that  all  proceedings  be  stayed  until  the  plaintiff 
James  Junkin  shall  have  given  indemnity  against  costs  to 
the  other  plaintiff,  such  indemnity  to  be  approved  of  by  the 
Deputy  Clerk  of  the  Crown  for  the  county  of  Victoria,  and 
given  to  such  person  or  trustee  as  may  be  named  by  the 
plaintiff  Mary  Junkin.”  As  indemnity  had  not  been  de- 
manded before  the  application  was  made,  he  granted  the 
order  without  costs. 

Subsequently  G.  B.  Gordon  obtained  a summons  from 
Mr.  Justice  Armour,  by  way  of  appeal  from  the  order 
made  by  Mr.  Dalton. 

The  appeal  was  argued  by  the  same  counsel. 

Armour,  T,  rescinded  the  above  order  without  costs, 
without  prejudice  to  the  plaintiff  Mary  Junkin  applying 
again  for  indemnity  for  costs,  upon  the  Judge  being  satis- 
fied that  there  was  not  a good  cause  of  action,  or  that  there 
was  a good  defence,  and  that  the  plaintiff  Mary  Junkin 
had  separate  estate  liable  to  execution  for  the  costs  of 
such  action. 


A'p'pml  alloyed. 
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Re  Smart  and  O’Reilly. 

Prohibition — Acquiescence. 

The  Division  Court  Judge,  all  parties  being  present  and  not  objecting, 
postponed  the  delivery  of  his  judgment  without  naming  the  day  or  hour 
for  delivery  thereof.  On  the  following  day  the  Judge  sent  his  written 
judgment  to  the  Clerk  of  the  Court,  who  within  three  days  notified  the 
parties.  The  defendants  attended  and  perused  the  judgment  and  neg- 
lected to  move  for  a new  trial  until  after  execution  had  been  issued, 
when  they  applied  to  set  aside  the  judgment,  and  this  being  refused,  an 
application  was  made  for  a prohibition. 

Held,  that  even  if  the  Judge  had  exceeded  his  jurisdiction  in  making  such 
postponement,  the  defendants  were  not  entitled  to  a prohibition,  as 
there  was  no  want  of  jurisdiction  apparent  on  the  face  of  the  proceed- 
ings, and  the  defendants  had  acquiesced  in  the  course  taken  by  the 
Judge. 

[December  5th,  1878.— Armour,  J.] 


In  the  matter  of  a plaint  in  the  First  Division  Court  of 
the  County  of  Wentworth,  wherein  one  William  Lynn 
Smart  was  plaintiff, and  James  Edwin  O’Reilly  and  Roderick 
Leander  Ashbaugh  were  defendants. 

This  was  a summons  for  a prohibition  to  restrain  further 
proceedings  in  this  plaint,  on  the  ground  that  the  Judge 
who  tried  the  cause  postponed  the  delivery  of  his  judgment, 
without  naming  a subsequent  day  and  hour  for  the  deli- 
very of  the  same,  and  exceeded  his  jurisdiction  in  after- 
wards pronouncing  his  judgment  out  of  open  Court,  and 
at  a time  and  in  a manner  not  authorized  by  the  statute  in 
that  behalf:  that  the  said  judgment  was  never  duly  pro- 
nounced and  delivered,  and  the  said  Judge  was  functus 
officio  when  he  assumed  to  pronounce  and  deliver  the  same. 

The  material  facts  were,  that  the  plaint  was  heard  in  the 
Division  Court  on  the  fourth  day  of  September  last,  and 
the  Judge,  not  being  prepared  to  pronounce  a decision 
instanter,  reserved  or  postponed  his  judgment  without 
naming  a subsequent  day  or  hour  for  the  delivery  thereof 
in  writing  at  the  clerk’s  office. 

At  the  time  the  learned  Judge  so  reserved  or  postponed 
his  judgment,  all  the  parties  to  the  plaint  were  present,  and 
no  objection  was  raised  by  any  of  them  to  such  reservation 
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or  postponement  being  made  without  a day  and  hour  being 
named  for  the  delivery  thereof,  but  all  parties  acquiesced 
therein. 

On  the  following  day  the  learned  Judge  delivered  his 
judgment  by  sending  the  same,  in  writing  to  the  clerk  of 
the  Court,  who  communicated  the  fact  of  such  delivery  to 
the  parties  within  three  days  thereafter,  and  the  defendants, 
on  a day  not  later  than  the  8th  of  September,  attended  at 
the  clerk’s  office  and  perused  the  said  judgment. 

Judgment  was  entered  by  the  clerk  on  the  day  he 
received  the  written  judgment  from  the  Judge.  No 
application  was  made  for  a new  trial,  and  execution  was 
issued  on  the  31st  day  of  October  last,  and  the  bailiff 
informed  the  defendant  O’Reilly  of  its  issue  not  later  than 
the  2nd  day  of  November. 

On  the  11th  or  12th  of  November  the  defendant  O’Reilly 
applied  to  the  Judge  of  the  Division  Court  to  set  aside  the 
judgment,  but  he  refused  to  set  it  aside,  and  on  the  15th  of 
November  this  summons  for  prohibition  was  obtained  at 
his  instance. 

Bigelow,  in  support  of  the  application. 

Ogclen,  contra. 

Armour,  J. — By  the  Revised  Statutes  of  Ontario,  ch. 
47,  sec.  106,  it  is  provided  that  “The  Judge|in  any  case 
heard  before  him,  shall  openly  in  Court,  and  as  soon  as 
may  be  after  the  hearing,  pronounce  his  decision ; but  if 
he  is  not  prepared  to  pronounce  a decision  instanter,  he 
may  postpone  judgment  and  name  a subsequent  day  and 
hour  for  the  delivery  thereof,  in  writing,  at  the  clerk’s 
office,  and  the  clerk  shall  then  read  the  decision  to  the 
parties  or  their  agents,  if  present,  and  he  shall  forthwith 
enter  the  judgment,  and  such  judgment  shall  be  as  effectual 
as  if  rendered  in  Court  at  the  trial.” 

Without  determining  whether  the  reservation  or  post- 
ponement by  the  learned  Judge  of  his  judgment,  without 
naming  a subsequent  day  and  hour  for  the  delivery  thereof 
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in  writing  at  the  clerk’s  office,  and  the  subsequent  delivery 
thereof  by  sending  the  same  in  writing  to  the  clerk,  was  or 
was  not  an  excess  of  jurisdiction,  or  was  or  was  not  without 
jurisdiction  ; but  assuming  it,  for  the  purpose  of  this  deci- 
sion merely,  to  be  an  excess  of  jurisdiction,  or  without 
jurisdiction,  I have  come  to  the  conclusion  that  this  applica- 
tion is  too  late. 

The  result  of  the  authorities,  says  Mr.  Lloyd,  in  his  work 
on  Prohibition,  at  p.  7,  seems  to  be  that,  1.  Prohibition  will, 
in  all  cases  where  it  lies,  issue  at  any  time  after  the 
commencement  of  the  action  and  before  judgment.  2.  It 
will  issue  after  judgment  in  all  cases  where  the  want  of 
jurisdiction  is  apparent  on  the  face  of  the  proceedings. 
3.  It  will  also  issue  after  judgment  in  all  other  cases, 
except  when  the  party  applying  appears  by  his  conduct  to 
have  acquiesced  in  the  jurisdiction  of  the  Court  below. 

To  this  latter  proposition  the  case  in  hand  is  referable. 
Judgment  has  been  entered,  and  there  is  no  want  or  excess 
of  jurisdiction  apparent  on  the  face  of  the  proceedings. 

The  defendants  acquiesced  in  the  course  taken  by  the 
learned  Judge  in  reserving  or  postponing  his  judgment,  and 
would,  had  his  judgment  been  favourable  to  them,  gladly 
have  availed  themselves  of  it.  Finding  it  adverse  to  them 
they  seek  their  remedy  by  prohibition.  I think,  having  so 
conducted  themselves,  they  have  precluded  themselves  from 
that  remedy,  and  I discharge  the  summons,  with  costs. 

See  Buggin  v.  Bennett , 4 Burr.  2037  ; Mayor  of  London 
v.  Cox,  L.  R.  2 H.  L.  239,  282. 


Summons  discharged,  with  costs. 
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Parkinson  y.  Clendinning. 

Garnishee  proceedings — Omission  to  provide  in  order  for  payment  of  money 

into  Court. 

Pending  an  appeal  from  the  judgment  herein  by  the  defendant,  the 
amount  thereof  was  paid  into  the  Court  of  Common  Pleas  under  an 
order  of  that  Court.  Before  such  payment  into  Court,  one  F.  obtained 
a garnishee  summons  in  the  Division  Court  against  the  plaintiff  as 
primary  debtor,  and  the  defendant  as  garnishee,  but  through  some 
oversight  no  provision  was  made  in  the  order  for  the  result  of  the 
garnishee  proceedings.  After  the  appeal  had  been  dismissed,  the 
defendant  applied  for  an  order  that  the  amount  of  the  claim  in  the 
Division  Court  suit  be  retained  out  of  the  money  in  Court  to  abide  the 
result  of  such  suit.  It  was  not  shewn  that  this  claim  was  a debt  that 
could  be  garnished,  or  that  the  Division  Court  had  jurisdiction  in  the 
matter,  and  it  appeared  that  the  plaintiff  had  assigned  his  claim  to  the 
money  in  Court  to  a third  party  in  ignorance  of  the  garnishee  pro- 
ceedings, which  he  had  not  heard  of  until  this  application  was  made. 

Held , that  under  these  circumstances  the  defendant  was  not  entitled  to 
relief. 

[December  17th,  1878. — Cameron , J.] 


The  defendant  obtained  a summons  from  the  clerk 
of  the  Crown  and  Pleas  in  Chambers,  returnable  before 
a Judge  presiding  in  Chambers,  calling  on  the  plain- 
tiff to  shew  cause  why  the  sum  of  forty-eight  dollars  and 
fifteen  cents  should  not  be  retained  out  of  the  moneys  paid 
into  Court  under  the  judgment  in  the  cause,  to  abide  the 
result  of  a certain  suit  in  the  First  Division  Court  of  the 
County  of  York,  wherein  R.  J.  Fleming  was  plaintiff,  and 
the  said  plaintiff  in  this  cause  was  primary  debtor,  and  the 
said  defendant  herein  was  garnishee,  and  be  paid  out  to 
the  party  shewn  to  be  entitled  in  such  suit  to  the  same;  or 
to  shew  cause  why  the  said  sum  should  not  be  paid  into 
the  said  Court  to  the  credit  of  the  said  cause  to  abide  the 
result  thereof. 

This  summons  was  based  on  an  affidavit  of  the  defen- 
dant’s attorney,  wherein  he  stated  that  this  case  was  tried 
on  the  3rd  of  April  last,  when  a verdict  was  directed  to  be 
entered  for  the  defendant  for  the  sum  of  $140  : that  on  the 
28th  of  June  last  judgment  was  given  on  a rule  nisi , whereby 
the  verdict  for  the  defendant  was  reversed,  and  a verdict 
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directed  to  be  entered  for  the  plaintiff  for  the  sum  of  $427  : 
that  in  or  about  the  month  of  July  last  the  garnishee  sum- 
mons thereto  annexed  was  served  on  the  defendant : that 
the  same  would  come  up  for  hearing  at  the  next  general 
sittings  of  the  First  Division  Court  of  the  County  of  York: 
that  the  defendant  appealed  from  the  verdict  of  the  28th  of 
June  last,  and  pending  the  decision  in  Appeal,  the  amount 
of  the  said  verdict  and  costs  was  by  the  defendant  paid  into 
Court  under  order  of  the  Court  of  Common  Pleas : that  on 
the  21st  of  November  last  judgment  was  given  by  the 
Court  of  Appeal,  sustaining  the  judgment  of  the  Court  of 
Common  Pleas : that  in  paying  in  the  said  amount,  by  an 
oversight,  provision  for  the  result  of  the  said  garnishee 
proceeding  was  not  made  by  the  said  order. 

The  garnishee  summons,  issued  from  the  First  Division 
Court  of  the  County  of  York,  was  entitled  as  follows  : 

“ In  the  First  Division  Court  of  the  County  of  York, 
It.  J.  Fleming,  Primary  Creditor;  William  Parkinson, 
Primary  Debtor,  and  John  A.  Clendinning,  Garnishee,”  and 
then  proceeded  as  follows : — 

The  primary  creditor  claims  from  the  primary  debtor 
the  amount  of  the  annexed  account,  for  $48.15  debt,  and 
$5.00  costs.  You,  the  above-named  primary  debtor,  are 
hereby  summoned  to  appear  at  the  sittings  of  this  Court, 
to  be  holden  at  Toronto  on  the  3rd  day  of  September, 
A.  D.  1878,  to  answer  the  primary  creditor,  who  sues  you 
for  the  recovery  of  the  annexed  claim ; and  you,  the 
garnishee,  are  required  to  appear  at  the  same  time  and 
place  to  shew  whether  you  owe  any,  and  what  debt,  to 
the  primary  debtor,  and  why  you  should  not  pay  the  same 
into  Court  to  the  extent  of  the  primary  creditor’s  claim  in 
satisfaction  thereof.  And  take  notice,  if  either  of  you  have 
any  set-off  or  other  statutory  defence  as  between  you,  or  as 
between  the  said  primary  debtor  and  the  primary  creditor, 
you  must  give  notice  of  all  such  defences  to  the  primary 
creditor  not  less  than  six  days  before  you  are  so  required 
to  appear.  You  and  all  others  interested  may  also  shew 
any  other  cause  why  the  debt  owing  from  the  garnishee 
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should  not  be  paid  and  applied  to  satisfy  the  said  claim  of 
the  primary  creditor.” 

D.  Mitchell  McDonald  shewed  cause  on  behalf  of  the 
plaintiff.  He  contended  that  the  time  for  hearing  the 
garnishee  summons  in  the  Division  Court  was  past,  and 
it  did  not  appear  that  any  thing  had  been  done  thereon, 
or  that  the  nature  of  the  defendant’s  liability  to  the 
plaintiff  was  in  respect  of  a debt  or  claim  that  could  be 
garnished,  and  the  money  having  been  paid  into  Court 
under  a judgment  or  order  of  the  Court,  that  order  could 
not  now  be  interfered  with ; and  filed  an  affidavit  setting 
forth  that  the  plaintiff  had  not  been  served  with  the 
garnishee  summons,  nor  had  he  heard  of  it  till  after  this 
application  was  made,  and  that,  on  the  27th  of  September 
last,  he  assigned  the  claim  against  the  defendant  to  Robert 
Henry  Brett  for  $477,  which  amount  had  been  paid  and 
satisfied.  The  plaintiff,  in  this  affidavit,  described  himself 
“ of  the  town  of  Goderich,  in  the  county  of  Huron.” 

Allan  Cassels,  for]  the  defendant,  supported  the  sum- 
mons, and  contended  that  it  was  competent,  while  the 
money  paid  into  Court  remained  there,  to  make  any 
order  respecting  its  disposition  that  justice  might  require  : 
that  it  was  the  plaintiff’s,  and  as  provision  was  not  made 
touching  the  garnishee  claim  by  an  inadvertence,  it  might 
now  be  rectified ; and  that  the  proceedings  sufficiently 
appeared  to  be  still  pending  in  the  Division  Court  by  the 
statement,  in  the  affidavit  filed  by  him,  that  the  summons 
would  come  up  for  hearing  at  the  next  general  sittings  of 
the  said  Division  Court. 

Cameron,  J. — I think  the  summons  must  be  discharged. 
The  defendant,  claiming  to  be  relieved  from  the  effect 
of  a neglect  of  his  own  in  not  making  provision  for 
this  garnishee  claim  in  the  order  requiring  payment 
into  Court,  ought,  at  least,  to  shew  fully  that  he  is 
himself  in  peril,  and  entitled  in  justice  to  the  indulgence 
and  relief  sought.  And  he  fails  in  this  in  several  re- 
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spects.  He  does  not  shew  in  this  application  the  nature 
of  the  suit  brought  by  the  plaintiff  against  the  defen- 
dant, to  enable  me  to  judge  whether  it  is  in  the  nature 
of  a debt  or  a claim,  that  the  primary  creditor,  Fleming, 
had  any  right  to  garnishee  at  the  time  he  took  his  proceed^ 
ings  in  the  Division  Court.  He  fails  to  shew  how  the 
summons  in  the  Division  Court,  returnable  on  the  3rd  of 
September  last,  is  now  in  force ; and  a third  party  in 
ignorance  of  the  garnishee  proceedings  is  shewn  to  have 
purchased  from  the  plaintiff  the  claim  against  the  defen- 
dant. The  Division  Court  summons  has  no  claim,  or 
particulars  of  claim,  annexed  to  it,  and  the  plaintiff  swears 
he  does  not  owe  the  said  Fleming  $43.15,  or  anything  like 
that  amount.  It  appears,  too,  that  he  is  not  a resident 
within  the  jurisdiction  of  the  First  Division  Court  of  the 
County  of  York,  which,  I think,  ought  to  be  shewn  where 
it  is  sought  to  take  money  clearly  belonging  to  the  plain- 
tiff, and  detain  it  till  a suit  or  proceedings  is  disposed  of  in 
a Court  that  for  all  that  appears  may  have  no  jurisdiction 
in  the  matter  at  all.  The  fact  that  the  plaintiff  was  not 
served  with  the  garnishee  summons,  though  issued  in  July, 
would  rather  indicate  in  the  absence  of  explanations  that 
the  defendant  was  able  to  influence,  and,  perhaps,  control 
the  garnishee  proceedings,  in  which  case  discharging  this 
summons  can  do  him  no  harm. 


Summons  discharged , with  costs. 


REESOR  V.  ELLA. 


371 


Keesor  v.  Ella. 

Attorney  and  client — Lien  for  costs. 

An  attorney  has  no  lien  on  his  client’s  papers  after  he  has  assigned  his 

bills  against  him. 

[December  17th,  1878.— Mr.  Dalton,  Q.  C.] 

This  was  an  application  made  in  Chambers  on  behalf  of 
the  defendant,  George  Ella,  to  change  his  attorney. 

It  appeared  that  the  attorney,  who  had  acted  for  the 
defendant  in  various  cases,  and  among  others  in  the  present 
suit,  assigned  his  bill  of  costs  against  the  defendant  to  one 
Wylie,  who  had  commenced  an  action  against  the  defen- 
dant to  recover  the  amount  thereof. 

W.'  G.  Murdoch,  for  the  attorney,  shewed  cause,  and 
stated  his  willingness  to  consent  to  an  order  upon  payment 
of  the  amount  of  the  bill  of  costs. 

T.  P.  Galt , for  the  defendant,  contended  that  the  attor- 
ney had  forfeited  his  lien  by  assigning  his  bill  of  costs,  as 
the  right  to  the  papers  in  respect  of  which  the  lien  existed 
could  only  exist  in  the  person  to  whom  the  costs  were 
owing,  and  that  the  attorney,  having  assigned  the  debt, 
must  also  be  considered  to  have  assigned  the  evidence  of 
it.  The  authorities  shewed  that  the  debt  could  not  exist 
in  one  person,  and  the  lien  in  another.  He  cited  Cowell 
v.  Simpson,  16  Yes.  275  ; Whitehead  v.  Lord,  7 Ex.  694 ; 
Horncastle  v.  Farran,  3 B.  & Aid.  497 ; Sweet  v.  Pym,  1 
East  4 ; Heslop  v.  Metcalfe,  8 Sim.  628. 

Mr.  Dalton. — I agree  with  Mr.  Galt’s  contention 
that  the  lien  in  this  case  is  gone,  as  it  is  quite  clear  that 
an  attorney  cannot  claim  any  lien  on  the  papers  of  his 
client  after  assigning  his  bills  against  him.  See  Holliday 
v.  Iiolgate,  L.  It.  3 Ex.  299. 


Order  accordingly. 
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The  Brockville  and  Ottawa  Bailway  Company  v.  The 
Canada  Central  Bailway  Company. 

Sheriff’s  fees — Poundage — Taxation — Appea  l. 

Where  a sheriff’s  fees  and  poundage  had  been  taxed  by  a deputy  clerk  of 
the  Crown  at  the  instance  of  the  plaintiffs,  and  it  appeared  that  the 
amount  allowed  was  not  unreasonable,  a revision  of  the  taxation  was 
refused. 

Semble,  that  even  if  the  allowance  had  been  too  liberal  an  appeal  would 
not  be  allowed  to  the  plaintiff,  who  should  have  applied  in  the  first 
instance  to  a Judge  to  fix  the  amount. 

[December  18th,  1878. — Cameron , J.] 

The  plaintiffs,  on  the  5th  December,  1878,  obtained  from 
the  learned  clerk  of  the  Crown  and  Pleas  in  Chambers  a 
summons  returnable  before  a Judge  in  Chambers,  calling 
on  the  sheriff  of  the  county  of  Lanark  to  shew  cause,  why 
his  bills  of  costs  in  four  actions  in  which  the  above-named 
plaintiffs  were  plaintiff's,  and  the  above-named  defendants 
were  defendants,  taxed  by  the  deputy  clerk  of  the  Crown  for 
the  county  of  Lanark,  should  not  be  revised,  and  such  re- 
ductions made  in  the  said  bills  as  to  the  Court  might  seem 
proper,  the  plaintiffs  to  have  leave  to  read  the  affidavits 
and  papers  filed  on  the  said  taxation. 

The  plaintiffs  recovered  judgments,  and  placed  executions, 
issued  thereon,  in  the  sheriff’s  hands,  in  five  different  cases, 
the  executions  being  endorsed  to  levy  in  the  aggregate 
$13,335.76.  Two  writs  were  placed  in  the  sheriff ’s  hands  on 
the  6th  July,  1877,  one  on  the  9th  July  in  the  same  year,  and 
two  on  the  13th  November  following.  By  letter  from  the 
plaintiffs’  attorneys  accompanying  the  first  two  writs,  the 
sheriff  was  informed  “that  the  plaintiffs  required  imme- 
diate action  to  be  taken,  and  the  amount  made  with  as 
little  delay  as  possible,  and  for  that  purpose  they  expect 
you  to  seize  the  rolling  stock  of  the  defendants’  company, 
and  that  you  will  not  give  it  up  without  ample  security, 
The  plaintiffs  will  be  obliged,  in  the  event  of  security  being 
offered,  by  your  informing  us  at  once  of  the  nature,  giving 
full  particulars,  so  as  to  enable  them  to  scrutinize  it.” 
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On  the  first  writs  Messrs.  Senkler  & Reynolds  acted  as 
the  plaintiffs’  attorneys,  in  the  next  Messrs.  Fraser  & 
Richards.  The  two  firms  afterwards  became  blended  on 
the  retirement  of  Mr.  Senkler  on  his  appointment  to  the 
County  Court  Judgeship  of  Lincoln,  of  which  the  sheriff 
was  notified  by  letter  of  6th  December,  1877. 

On  the  11th  July  Fraser  & Richards  telegraphed  the 
sheriff : “ Seize  all  defendants’  rolling  stock,  and  sell  soon  as 
possible;  hold  in  meantime,  unless  ample  security  be  given.” 
On  the  15th  July  Messrs.  Walker,  McIntyre,  & Ferguson, 
sent  the  sheriff  a copy  of  an  injunction  against  selling  the 
rolling  stock  which  the  sheriff  had  seized,  and  advertised 
for  sale  in  accordance  with  the  plaintiffs’  instructions.  This 
injunction  was  continued  from  time  to  time,  and  the  sheriff 
adjourned  the  sale  of  the  property  seized  from  time  to  time, 
until  he  received  a letter  dated  20th  February,  1878,  from 
the  plaintiffs’  attorneys  to  the  following  effect:  “Please 
return  us  all  the  executions  held  by  you  against  the 
Canada  Central  Railway  Co.,  sent  you  by  either  the  former 
firms  of  Fraser  & Richards  or  Senkler  & Reynolds.  We 
are  the  solicitors  for  the  Brockville  and  Ottawa  Railway  Co., 
and  the  matters  are  now  in  our  hands.  We  wish  to  with- 
draw the  executions.  Send  us  a statement  of  what  you 
claim  for  fees,  giving  the  number  of  times  you  have 
travelled  to  Carleton  Place  to  sell  or  seize,  and  what  other 
work  you  have  done.  Also  state  what  moneys  you  have 
had  to  pay  out  for  disbursements  of  any  kind.” 

The  sheriff  rendered  his  bill  claiming  $681.86,  of  which 
sum  $543.27  were  claimed  for  poundage.  The  plaintiffs, 
being  dissatisfied  with  the  sheriff’s  charges,  took  steps  to 
have  them  taxed  by  the  deputy  clerk  of  the  Crown  for  the 
county  of  Lanark.  On  this  taxation  the  sheriff  filed  an 
affidavit  stating  that  he  had  received  the  several  writs,  had 
given  warrants  or  deputations,  as  he  termed  them,  to 
William  Henry  Grant,  with  instructions  to  seize  and  take 
the  necessary  steps  to  realize  upon  the  executions : that  he 
believed  the  said  Grant  had  seized  goods  of  more  value 
than  enough  to  satisfy  the  executions,  and  that  in  conse- 
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quence  of  the  letter  from  the  plaintiffs’  attorneys  above 
referred  to,  and  a telegram  from  them,  he  had  abandoned 
the  seizures  and  returned  the  writs. 

An  affidavit  was  also  filed,  made  by  the  said  William 
Henry  Grant,  in  which  he  stated  he  had  made  seizure  of 
goods  more  than  sufficient  to  have  realized  the  whole 
amount  of  all  the  executions : that  he  had  taken  bonds  for 
the  production  of  the  goods  when  required ; and  as  his  in- 
structions as  to  obtaining  ample  security  were  very  positive, 
he  had  great  difficulty,  and  lost  a good  deal  of  time  in 
getting  the  bonds  executed  by  parties  he  considered  suffi- 
cient : that  he  was  instructed  by  Mr.  Senkler,  the  plaintiffs’ 
attorney,  to  advertise  separate  sales  under  the  executions, 
by  virtue  of  which  he  made  seizure  on  the  21st  November 
then  last  past,  and  that  the  said  Senkler  also  told  him  that 
he,  Senkler,  thought  he  would  have  no  right  to  sell  under 
the  sale  advertised  to  take  place  by  virtue  of  the  prior 
executions,  if  such  prior  executions  should  be  paid,  settled 
or  withdrawn.  It  also  appeared  that  the  sheriff  had 
received  no  less  than  thirty-two  communications  on  the 
subject  of  the  executions,  postponement  of  sales,  and 
injunction. 

The  deputy  clerk  of  the  Crown  taxed  the  bill  at  $269.22, 
disallowing  $413.84,  of  which  $367.43  was  in  respect  of 
poundage. 

A.  B.  Aylesworth  shewed  cause  for  the  sheriff,  and  con- 
tended that  the  plaintiffs  were  not  entitled  to  a revision  of 
taxation,  inasmuch  as  they  did  not,  as  required  by  section 
48,  ch.  66,  It.  S.  0.,  pay  or  tender  to  the  sheriff  the  ex- 
penses of  taxation,  and  twenty -five  cents  for  the  copy  of 
his  bill.  Moreover,  the  reference  to  the  deputy  clerk  of  the 
Crown  was  by  mutual  arrangement,  and  the  plaintiffs 
should  be  bound  by  his  decision.  But  on  the  merits  the 
sheriff  was  entitled  to  his  full  poundage,  and  the  plaintiffs 
should  not  complain  of  the  discretion  used  by  the  taxing 
officer  in  allowing  only  one-third  of  the  amount  claimed 
for  poundage.  As  to  the  law  and  the  changes  therein 
respecting  the  sheriff’s  right  to  poundage,  he  referred  to 
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49  Geo.  III.  ch.  4 ; 2 Geo.  IV.  ch.  1 ; 7 Wm.  IV.  ch.  3,  sec, 
32  ; 9 Yic.  ch.  56,  sec.  2 ; R.  S.  0.  ch.  66,  secs.  45  & 46. 
He  cited  the  following  authorities : Gates  v.  Crooks , 3 0.  S. 
286;  Leeming  v.  Hagerman,  5 0.  S.  43;  Alehin  v.  Wells , 
5 T.  R.  470 ; Corbett  v.  McKenzie , 6 U.  C.  R.  605 ; Thomas 
v.  Cotton,  12  U.  C.  R.  148  ; McRoberts  v.  Hamilton,  7 P.  R. 
95  ; Consolidated  Bank  v.  Bickford,  7 P.  R.  172. 

A supported  the  summons,  and  argued  that  the 

deputy  clerk  of  the  Crown  had  no  discretion  as  to  poundage 
or  making  a reasonable  allowance,  that  discretion  being 
only  in  the  Court  or  a Judge  under  section  45,  ch.  66,  R. 
S.  0.  He  also  referred  to  Buchanan  v.  Frank,  15  C.  P. 
197,  and  McRoberts  v.  Hamilton,  cited  by  Mr.  Aylesworth, 
and  urged  that  they  favored  the  plaintiffs’  contention  that 
allowing  for  travelling  to  make  twenty-one  adjournments 
was  not  reasonable  when  the  adjournments  might  have 
been  made  by  letter. 

Cameron,  J. — The  right  of  the  sheriff  to  poundage,  in 
a case  like  the  present,  depends  on  section  45,  ch.  66, 
R.  S.  0.,  whereby  it  is  provided : “ In  case  the  personal 
estate,  except  chattels  real,  of  the  defendant  is  seized, 
or  advertised  on  or  under  an  execution,  but  not  sold,  by 
reason  of  satisfaction  having  been  otherwise  obtained,  or 
from  some  other  cause,  and  no  money  is  actually  made 
by  the  sheriff  on  or  by  force  of  such  execution,  the  sheriff 
shall  be  entitled  to  the  fees  and  expenses  of  execution  and 
poundage  only  on  the  value  of  the  property  seized,  not 
exceeding  the  amount  endorsed  on  the  writ,  or  such  less 
sum  as  a Judge  of  the  Court  out  of  which  the  writ  issued 
may  deem  reasonable  under  the  circumstances  of  the  case.” 

In  the  present  case  the  sheriff  seized  sufficient  of  the 
personal  estate  of  the  defendants  to  satisfy  the  executions 
in  full,  and  advertised  the  property  for  sale,  but  did  not 
sell,  first  by  reason  of  the  injunction,  and  secondly  by  reason 
of  the  withdrawal  of  the  writs  of  fieri  facias.  He  thereby 
became,  by  the  express  language  of  the  clause,  entitled  “ to 
the  fees  and  expenses  of  execution  and  poundage  on  the 
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value  of  the  property  seized,  not  exceeding  the  amount 
endorsed  on  the  writs,”  unless  a Judge  should  deem  some 
less  sum  reasonable  under  the  circumstances  of  the  case. 

Under  this  provision  the  plaintiffs  should  have  applied 
to  a Judge  to  fix  the  amount  it  would  be  reasonable  for 
the  sheriff  to  receive,  and  strictly  the  taxing  officer  should 
have  allowed  the  sheriff  his  full  poundage  fees  and  expenses. 

This  is  an  appeal  from  the  decision  of  the  deputy  clerk 
of  the  Crown  by  the  plaintiffs,  who  have  been  more  favour- 
ably dealt  with  by  that  officer  than  in  strictness  they 
ought  to  have  been,  and  it  does  not  lie  in  their  mouths  to 
take  exception  to  what  has  been  done.  I do  not  think  it 
would  be  right  for  me,  on  the  present  application,  even  if 
I should  be  of  opinion  that  the  deputy  clerk  of  the  Crown, 
assuming  him  to  have  a discretion  in  the  matter,  had  given 
a too  liberal  allowance  to  the  sheriff,  to  interfere.  The 
large  number  of  communications  the  sheriff  received,  the 
length  of  time  over  which  his  responsibility  was  continued, 
and  the  many  adjournments  of  the  sale  he  was  forced  to 
make,  entitle  him  to  be  liberally  compensated,  and  it  would 
be  difficult  to  say  the  allowance  made  to  him  under  all  the 
circumstances  is  more  than  reasonable.  The  cases  cited 
by  the  plaintiffs,  having  been  decided  on  section  271  of  the 
Common  Law  Procedure  Act,  as  it  stood  in  the  Consolidated 
Statutes  of  Upper  Canada,  ch.  22,  for  which  section  45, 
ch.  66,  of  the  Bevised  Statutes  of  Ontario  was  substituted, 
form  no  authority  in  support  of  the  present  summons. 
Section  46  of  ch.  66,  B.  S.  0.,  has  no  application  to 
the  circumstances  of  this  case,  as  it  does  not  appear  that 
satisfaction  of  the  judgment  was  obtained  under,  or  by 
virtue  of,  a writ  in  another  county.  The  summons  is  dis- 
charged, with  costs. 


Summons  discharged. 
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Phippen  y.  McLeod. 

Change  of  venue — Balance  of  convenience. 

Where  parties  to  the  suit,  their  witnesses,  and  the  attorney  and  counsel 
for  the  defendant  resided  in  the  same  county,  being  the  county  where 
the  cause  of  action  arose.  Held,  that  the  venue  should  be  changed  to 
that  county. 

In  considering  the  question  of  convenience  and  expense  the  costs  to  the 
public  of  the  administration  of  justice  should  be  taken  into  account,  so 
that  as  far  as  possible  each  county  should  bear  the  expense  of  trying 
cases  in  the  county  in  which  the  cause  of  action  arose. 

[December  28th,  1878. — Armour , J.] 

Osier  obtained  a rule  nisi  to  rescind  an  order  made 
by  R.  G.  Dalton,  Esq.,  clerk  of  the  Crown  and  Pleas  in 
Chambers,  refusing  to  change  the  venue  from  the  county 
of  Lambton  to  the  county  of  Middlesex.  The  action  was 
for  a libel,  charging  the  plaintiff  with  having  made  use 
of  his  position  as  one  of  the  councillors  of  the  village 
of  Parkhill  to  reduce  the  assessment  of  his  property  in 
the  village. 

Several  affidavits  were  filed  on  both  sides. 

On  the  part  of  the  defendant  it  appeared  that  the 
parties  to  the  suit  resided  in  the  village  of  Parkhill,  in  the 
county  of  Middlesex : that  the  cause  of  action  arose  in  that 
county : that  the  defendant  intended  to  call  ten  witnesses, 
six  of  whom  resided  in  Parkhill,  and  four  in  the  city  of 
London,  two  of  the  latter  being  public  officials,  the  registrar 
and  an  official  assignee,  and  the  other  two  professional 
men ; and  that  the  defendant’s  attorney  and  counsel  also 
resided  in  London.  It  was  further  alleged  that  it  was  more 
convenient,  and  less  expensive,  for  witnesses  to  go  from 
Parkhill  to  London  than  to  Sarnia. 

For  the  plaintiff  it  was  shewn  that  he  had  twelve  wit- 
nesses, resident  in  and  near  Parkhill,  and  one  in  Lambton 
county : that  Sarnia  lay  in  almost  a direct  line  from  Park- 
hill by  the  Grand  Trunk  Railway:  that  the  railway  fares 
were  less  than  to  London:  that  it  was  more  easily  accessible 
48 — VOL.  VII  P.R, 
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than  London  from  Parkhill : that  witnesses  could  go  and 
return  in  one  day,  whereas  to  transact  any  assize  business 
at  London  part  of  three  days  would  be  required : that  the  wit- 
nesses and  parties  were,  unless  they  took  a long  round-about 
journey  by  St.  Mary’s  by  rail,  compelled  to  go  a consider- 
able distance  by  stage  or  private  conveyance,  and  that  the 
actual  expense  of  going  to  London  would  be  much  greater 
than  going  to  Sarnia.  The  plaintiff’s  attorney  and  counsel 
resided  in  Toronto. 

Holman  shewed  cause.  The  discretion  of  the  Master 
should  not  be  interfered  with.  The  great  preponderance  of 
convenience  is  shewn  to  be  in  favour  of  a trial  at  Sarnia,  and 
the  plaintiff,  as  dominus  litis,  having  laid  his  venue  in  the 
county  of  Lambton,  the  defendant  must  make  out  a very 
strong  case  to  induce  the  Court  to  interfere.  He  referred 
to  Helliwell  v.  Hobson,  3 C.  B.  N.  S.  761 ; Archbold's  Prac- 
tice, vol.  if,  12th  ed.,  p.  1355  ; Diamond  v.  Gray,  5 P.  R.  33 ; 
Gilmour  v.  Strickland,  6 P.  Rep.  254;  Hoad  v.  Hoad, 
6 P.  R.  48 ; Jackson  v.  Kidd,  8 C.  B.  N.  S.  355. 

Osier,  in  support  of  the  rule.  The  parties  to  the  suit, 
and  their  witnesses,,  with  one  exception,  reside  in  the 
county  of  Middlesex.  The  defendant’s  attorney  and  coun- 
sel reside  there.  The  cause  of  action  arose  there;,  and  the 
case  is  one  which  should  be  tried  in  that  county:  Church 
v.  Barrett,  L.  R.  6 C.  P.  116 ; Levy  v.  Rice , L.  R.  5 C.  P. 
119 ; Gilmour  v.  Strickland,  6 P.  R.  254 ; Harper  v.  Smith , 
6 P.  R.  9. 

Armour,  J. — Tkd  great  preponderance  of  convenience 
is  manifestly  in  favour  of  a trial  in  Middlesex.  I think 
that  a case  of  this  kind  is  peculiarly  one  which  should 
be  heard  in  the  county  in  which  the  cause  of  action  arose, 
and  that  in  estimating  the  question  of  convenience  regard 
must  be  had  to  the  municipal  divisions  of  the  country. 
The  expense  of  the  trial  of  a purely  Middlesex  case,  where 
the  cause  of  action  arose  and  the  parties  reside,  ought  not 
to  be  cast  upon  the  -county  of  Lambton,  merely  because 
Sarnia  may  be  more  convenient  of  access  to  some  of  the 
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parties  who  reside  near  the  border,  or  because  there  may 
be  a slight  difference  in  the  railway  fares  in  favour  of  the 
latter  place. 

I think  the  venue  should  be  changed.  The  costs  will  be 
costs  in  the  cause. 


The  Queen  Insurance  Company  v.  Boyd  et  al. 

it.  S.  0.  c.  50,  s.  156 — Striking  out  plea — Estoppel. 

The  defendants  upon  their  examination  under  R.  S.  0.  c.  50,  sec.  156, 
admitted  that  their  only  ground  for  denying  the  plaintiffs’  incorporation 
was,  that  they  did  not  know  that  they  had  ever  been  incorporated,  and 
acknowledged  that  they  had  joined  in  a bond  to  the  plaintiffs  as  a 
company. 

Held , that  the  plea  could  not  be  struck  out,  as  evidence  might  be  pro- 
duced shewing  that  they  had  ceased  to  be  a corporate  body. 

Semble,  that  in  the  absence  of  such  evidence  the  defendants  would  be 
estopped  from  denying  the  plaintiffs’  incorporation. 

[December  31st,  1878. — Mr.  Dalton , Q.  C.] 

In  this  case  the  plaintiffs  obtained  a summons  calling  on 
the  defendants  to  shew  cause  why  the  defendants  third 
plea,  denying  the  plaintiffs’  incorporation,  should  not  be 
struck  out,  on  the  ground  that  the  same  was  not  true,  and 
that  the  defendants  were  estopped  from  pleading  it. 

Upon  examination  under  It.  S.  0.  ch.  50,  sec.  156,  the 
defendants  swore  that  the  only  ground  they  had  for  pleading 
the  said  plea  was,  that  they  did  not  know  that  the  plaintiffs 
had  ever  been  incorporated  in  Canada. 


J.  T.  Small  moved  the  summons  absolute.  The  exami- 
nation of  the  defendants  shews  that  there  is  no  evidence 
whatever  to  support  this  plea.  The  plaintiffs  are  an  English 
company  doing  business  in  Canada  under  a Dominion 
license,  as  appears  from  the  evidence  of  the  defendant 
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Rowland,  who  was  an  agent  of  the  plaintiffs  for  several 
years,  and  admits  that  he  never  heard  a question  raised  as 
to  the  plaintiffs’  incorporation.  Further,  the  defendants 
having  all  joined  in  the  execution  of  a bond  to  the  plain- 
tiffs as  a company,  are  now  estopped  from  raising  this 
defence.  See  Woolf  v.  City  Steamboat  Co.,  7 C.  B.  103 ; 
Bigelow  on  Estoppel,  2nd  ed.,  p.  424 ; Taylor  on  Evidence, 
7th  ed.,  vol.  i.,  p.  113. 

C.  W.  B.  Biggar  contra.  The  evidence  is  not  sufficiently 
clear  to  enable  the  Court  to  strike  out  this  plea.  It  is 
open  to  the  defendants  to  shew  that  the  plaintiffs,  although 
duly  incorporated  at  the  time  the  bond  was  executed,  have 
now  ceased  to  be  so. 

Mr.  Dalton  thought  that  as  evidence  might  he  produced 
to  shew  that  the  plaintiffs,  although  once  an  incorporate 
body,  had  ceased  to  be  such,  he  would  not  be  justified  in 
striking  out  the  plea.  He  was,  however,  of  opinion  that 
in  the  absence  of  such  evidence  the  defendants  would  be 
estopped  from  denying  the  plaintiffs’  incorporation. 


Order  accordingly. 
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Gemmell  v.  Burn. 

Foreclosure  suit — Staying  proceedings  upon  payment  of  arrears — G.  0. 

461-462. 

A decree  was  made  in  this  suit  for  foreclosure,  and  a day  fixed  for  pay- 
ment of  the  moneys  due.  The  mortgage  purported  to  be  under  the 
Act  respecting  Short  Forms  of  Mortgages,  27  & 28  Vic.  c.  31,  but  in 
lieu  of  number  16  of  the  second  schedule,  it  contained  a covenant 
that  upon  default  in  payment  of  any  part  of  the  interest,  the  principal 
which  was  payable  on  the  1st  of  August,  1879,  should  forthwith,  at 
the  option  of  the  mortgagee,  become  payable  ; and  that  the  mortgagor 
would  pay  the  same  forthwith  after  such  default.  Before  the  day  named 
for  payment,  the  buildings  mortgaged  were  burned,  and  $1,000  of  the 
insurance  money  was  applied  by  the  mortgagee,  to  whom  the  policy  had 
been  assigned,  on  the  mortgage  account.  A new  account  was  then 
taken,  and  a new  day  was  fixed  for  redemption,  or,  in  default,  fore- 
closure. 

Held , that  the  Gf.  0.  461-462,  applied,  notwithstanding  the  covenant,  and 
that  defendant  was  entitled  to  an  order  staying  proceedings  until  the 
1st  August,  1879,  on  the  ground  that  the  $1,000  so  received,  was  more 
than  sufficient  to  pay  the  arrears  of  interest  and  costs. 

[January  21st,  1878. — Spragge , C.] 

The  defendant  moved  after  decree  to  stay  proceedings 
in  a foreclosure  suit  on  a mortgage,  under  the  foHowing 
circumstances : — 

The  mortgage  was  made  by  the  defendant  to  the  plaintiff. 
By  the  proviso  the  principal  money  was  payable  August  1st, 
1879  ; interest  payable  half-yearly  in  the  meantime;  with  a 
covenant  by  the  defendant  for  payment  according  to  the 
proviso.  The  mortgage  professed  to  be  made  according  to 
the  statute  relating  to  short  forms  of  mortgages ; but  in 
lieu  of  clause  No.  16,  in  Schedule  B.,  as  to  default  in  pay- 
ment of  interest,  the  mortgage  contained  a special  condition 
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and  covenant  in  the  words  following  : “ Provided  always, 
and  it  is  hereby  expressly  agreed  by  and  between  the  said 
parties,  that  if  any  default  shall  at  any  time  happen  to  be 
made  in  payment  of  the  interest  money  hereby  secured,  or 
any  part  thereof,  then,  and  in  any  such  case,  the  principal 
money  hereby  secured  and  every  part  thereof  shall  forth- 
with, at  the  option  of  the  mortgagee,  become  due  and 
payable  in  like  manner  and  with  the  like  consequences  and 
effects,  to  all  intents  and  purposes  whatsoever,  as  if  the  time 
herein  mentioned  for  the  payment  of  such  principal  money 
had  fully  come  and  expired.  And  the  said  mortgagor 
covenants  with  the  said  mortgagee  that  in  the  event  of 
such  default  in  the  payment  of  interest,  or  any  part  thereof, 
he  will  pay  unto  such  mortgagee  the  said  principal  money 
and  interest  forthwith  after  the  making  such  default,  should 
the  mortgagee  so  require.” 

The  premises  consisted  of  several  building  lots  and  houses 
in  the  city  of  Ottawa.  The  houses  were  originally  insured 
by  the  mortgagor,  and  the  policy  was  assigned  to  the  mort- 
gagee, who  renewed  the  policy,  the  mortgagor  having 
failed  to  do  so. 

Default  having  been  made  in  payment  of  some  instal- 
ments of  interest,  the  mortgagee  filed  a bill  to  foreclose,  and 
obtained  the  usual  decree,  and  an  account  was  taken  of  the 
whole  amount  of  principal  and  interest,  and  a day  fixed  for 
payment.  Afterwards,  and  before  that  day  had  arrived, 
the  houses  were  burned  down.  The  mortgagee  collected 
the  insurance  money,  $1,284,  and  applied  $1,000  of  it  on 
the  mortgage  account. 

By  an  order  made  in  the  ca.use,  dated  the  4th  October, 
1877,  a new  account  was  taken,  and  after  giving  credit  for 
the  $1,000  and  adding  subsequent  interest  and  costs,  the 
balance  found  due  on  the  mortgage  was  $1,689,  which  sum 
the  defendant  was  ordered  to  pay  on  the  14th  day  of 
November  next  thereafter,  or,  in  default,  foreclosure. 

The  defendant  then  moved  in  Chambers,  on  notice,  for  an 
order  to  stay  all  proceedings  in  the  cause  until  the  1st  of 
August,  1879,  on  the  ground  that  the  $1,000  insurance 
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money  received  by  the  plaintiff  was  more  than  sufficient  to 
pay  all  arrears  of  interest  and  costs.  The  motion  was 
based  on  orders  461  and  462  of  the  General  Orders. 

Mr.  Stephens,  after  hearing  both  parties,  made  an  order 
staying  proceedings  accordingly. 

From  this  order  the  plaintiff  now  appealed. 

Fitzgerald,  Q.  C.,  for  the  appellant,  contended  that 
the  General  Orders  did  not  apply,  as  the  parties  had  con- 
tracted themselves  outside  of  the  orders.  The  proviso  and 
covenant  is  for  payment  of  the  principal  forthwith  after 
default  in  payment  of  the  interest.  This  is  not  a penalty, 
but  is  part  of  the  mortgagor’s  contract  which  the  Court 
cannot  relieve  against.  The  mortgage  does  not  follow  the 
statutory  form  ; on  the  contrary,  that  part  of  clause  No. 
16  in  the  schedule,  allowing  a stay  of  proceedings  to  be  had, 
on  payment  of  the  amount  in  arrear,  is  omitted  from  this 
mortgage.  This  shews  that  the  parties  themselves  have 
by  contract  excluded  the  right  to  the  relief  now  applied 
for.  Fie  submitted  that  the  Referee’s  order  was  wrong,  and 
ought  to  be  reversed.  He  referred  to  Sterne  v.  Beck,  8 L.  T. 
N.  S.  588;  Thompson  v.  Hudson,  L.  R.  4 H.  L.  1 ; R.  S.  0 
ch.  104,  p.  999,  clause  16. 

Spencer,  contra.  The  Referee’s  order  is  right,  and 
ought  to  be  affirmed.  The  General  Orders  461  and  462 
apply  to  this  case.  The  clause  in  the  schedule  as  to  the 
statutory  mortgage  for  staying  proceedings  on  payment  of 
the  amount  in  arrear,  omitted  from  this  mortgage,  gives 
no  additional  rights  to  mortgagors.  The  right  to  have  a 
stay  of  proceedings  does  not  depend  on  the  statute ; it  is 
provided  for  by  the  General  Orders,  which  have  statutory 
force.  The  contract  here  is  for  payment  of  the  principal 
on  the  1st  of  August,  1879.  The  subsequent  provision 
making  it  payable  forthwith  after  any  default  in  payment 
of  interest,  is  a mere  penalty,  and  not  the  less  so  although 
it  is  put  into  the  form  of  a covenant,  which  is  in  effect  a 
covenant  to  pay  a penalty.  Sterne  v.  Beck,  8 L.  T.  N.  S. 
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588,  was  not  a case  of  mortgage ; nor  was  Thompson  v. 
Hudson , L.  R.  4 H.  L.  1.  The  special  condition  relied  on 
by  the  other  side,  making  the  principal  payable  forthwith 
on  default  in  the  interest,  does  not  extend  the  mortgagee’s 
rights.  That  always  was  the  legal  result  of  such  default ; 
and  by  the  proviso  here  the  parties  merely  expressed  that 
result.  He  referred  to  Cameron  v.  McRae , 3 Gr.  311  • 
Knapp  v.  Cameron , 6 Gr.  559 ; Tylee  v.  Hinton , 42  XL 
C.  It.  228. 

Spragge,  C. — The  point  raised  upon  this  appeal  has  been 
before  the  Court  very  recently  in  a case  decided  by  my 
brother  Blake,  but  to  which  I was  not  referred  upon  the 
argument,  McLaren  v.  Miller,  reported  in  20  Gr.  637.  The 
observations  of  the  learned  Yice  Chancellor,  at  p.  640 
apply  directly  to  this  case. 

In  Tylee  v.  Hinton,  42  U.  C.  It.  228,  the  full  Court  ap- 
plied the  principle  of  our  general  orders  to  an  action  at  law 
for  the  recovery  of  mortgage  money,  which  was  carrying 
it  further  than  any  case  in  this  Court;  and  Mr.  Justice 
Wilson,  while  dissenting  from  that  application  of  the  prin- 
ciple, expressed  a very  clear  opinion  that  the  general  orders 
of  this  Court,  validated  as  they  are  by  statute,  would  apply 
in  such  a case  as  the  one  before  me. 

It  is  not  necessary  to  decide  whether,  upon  the  making 
of  a mortgage,  it  is  competent  to  the  parties  to  stipulate 
themselves  out  of  our  general  order;  the  tendency  of 
modern  decision  is,  however,  rather  in  favour  of  this  view. 

In  Thompson  v.  Hudson , L.  R.  4 H.  L.  1,  it  was  held 
that  an  agreement  to  take  a smaller  sum  than  the  actual 
amount  of  the  debt,  if  the  smaller  sum  were  paid  at  the 
time  appointed,  was  not  a penalty.  Sterne  v.  Beck,  8 L. 
T.  N.  S.  588,  was  not  a case  of  mortgage. 

Whatever  the  present  doctrine  upon  this  point  is,  parties 
must  be  taken  to  contract  upon  the  state  of  the  law  as 
interpreted  by  the  Courts  in  regard  to  rights  and  remedies 
under  their  contract. 

Appeal  overruled  with  costs. 
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Finnegan  y.  Keenan. 

Dismissal  for  want  of  prosecution. 

Held , that  filing  a replication  pending  a motion  to  dismiss  is  no  answer 
to  the  motion,  the  practice  here  being  different  from  that  which  prevails 
in  England  ; nor  the  mere  fact  that  the  plaintiff’s  claim  will  be  barred 
by  the  Statute  of  Limitations  if  the  bill  be  dismissed. 

Held , also,  that  such  delay  is  not  sufficiently  explained  by  shewing  that  it 
occurred  through  the  mistake  of  the  solicitor. 

[January  28th,  1878. — Blake , V.C.] 

This  was  an  appeal  from  the  judgment  of  the  Referee, 
dismissing  the  hill  for  want  of  prosecution. 

The  bill  was  filed,  and  lis  pendens  was  issued  and  regis- 
tered on  the  30th  of  June,  1876  ; but  the  bill  was  not 
served  until  the  9th  of  September,  following.  The  answer 
was  not  filed  until  the  23rd  of  January,  owing,  as  the  de- 
fendant alleged,  to  the  fact  that  the  plaintiff  was  endeavour- 
ing to  get  him  to  settle  the  suit,  and  the  negotiations  only 
then  came  to  an  end.  The  defendant’s  affidavit  on  produc- 
tion was  filed  on  the  29th  of  January,  and  a demand 
therefor  was  served  on  the  31st,  which  was  not  complied 
with  till  the  5th  of  March.  The  Spring  Sittings,  at  Lindsay 
took  place  on  the  20th  of  March,  and  the  Autumn  Sittings 
on  the  18th  of  September.  In  reply  to  a letter  from  the 
defendant’s  solicitors  a short  time  before  the  Autumn  sit- 
tings, the  plaintiff’s  solicitors  wrote  him,  saying  that  they 
intended  to  set  the  case  down  for  these  sittings,  and  they 
sent  instructions  to  their  agents  at  Lindsay  to  do  so,  but 
through  some  mistake  of  their  agents  it  was  not  done. 
When  this  mistake  was  discovered  the  plaintiff’s  solicitors 
asked  the  defendant’s  solicitors  to  take  short  notice  of  hear- 
ing, but  he  refused  to  comply  with  this  request.  The 
notice  of  motion  to  dismiss  the  bill  for  want  of  prosecution 
was  served  on  the  1st  of  December,  and  the  replication  was 
filed  on  the  20th  of  the  same  month. 

R.  S.  Appelbe , for  the  appeal.  Filing  the  replication 
subsequent  to  the  service  of  the  notice  of  motion  is  a com- 
49 — VOL.  VII  P.R. 


386 


CHANCERY  CHAMBERS. 


plete  answer  to  the  motion  to  dismiss  : Hughes  v.  Lewis, 
8 W.  R 292.  The  defendant  has  been  guilty  of  great  delay, 
and  cannot  take  advantage  of  the  plain  till'  ’s  delay,  which 
has  been  sufficiently  accounted  for.  As  to  the  Spring 
sittings  the  defendant’s  answer  was  Hot  filed  till  the  23rd 
of  January,  although  the  time  for  filing  it  expired  on  the 
1st  of  October;  and  although  a demand  for  the  defendant’s 
affidavit  on  production  was  served  on  the  31st  of  January, 
it  was  not  complied  with  until  the  5th  of  March,  fifteen 
days  before  the  sittings,  which  made  it  impossible  to  have 
the  case  set  down.  Besides  the  plaintiff  was  entitled  to 
examine  the  defendant  on  his  affidavit  on  production  be- 
fore going  to  a hearing.  The  non-compliance  with  the 
demand  operated  as  a stay  of  proceedings : Proudfoot  v. 
Thompson , 1 Chy.  Ch.  367.  The  plaintiff  failed  to  go 
down  to  the  Autumn  sittings  through  no  fault  of  his  own, 
but  in  consequence  of  the  mistake  of  his  solicitor’s 
agents ; and  the  Court  should  not  dismiss  a bill  when  the 
delay  has  been  occasioned  by  the  mistake  of  the  solicitor : 
Southampton , Isle  of  Wight , and  Portsmouth  Improved 
Steamboat  Co,  v.  Rawlins,  13  W.  It.  512;  Devlin  v.  Devlin, 
3 Chy.  Ch.  491.  If  the  bill  be  dismissed,  the  plaintiff’s 
claim  will  be  barred  by  the  Statute  of  Limitations : Dunn 
v.  McLean,  6 P.  It.  156. 

H.  Cassels,  contra.  Filing  the  replication  is  no  answer 
to  the  motion  : Spawn  v.  Nelles,  1 Chy.  Ch.  270.  Nor  is 
the  mere  fact  that  the  delay  arose  through  the  solicitor’s 
mistake  : Winnett  v.  Renwick,  6 P.  R 233.  The  defendant 
delayed  filing  his  answer,  while  the  plaintiff  was  endea- 
vouring to  get  him  to  settle  the  suit,  and  as  soon  as  these 
negotiations  were  at  an  end  the  answer  was  filed.  The 
plaintiff* ’s  solicitors,  if  they  had  been  anxious  to  proceed 
without  delay,  could  have  obtained  a copy  of  the  affidavit 
on  production  from  the  Clerk  of  Records  and  Writs. 

Blake,  V.  C. — A Us  pendens  has  been  registered  in  this 
suit.  I have  always  understood  that,  where  a party  to 
a suit  obtains  an  injunction,  he  must  proceed  with  the 
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greatest  possible  expedition,  and,  a lis  pendens  being  in 
effect  an  injunction,  the  same  rule  applies  to  the  present 
case.  Now,  there  has  been  great  delay  here  on  the  plain- 
tiff’s part,  and  it  has  not  been  satisfactorily  accounted 
for.  Mr.  Appelbe  contends,  that  the  filing  of  the  repli- 
cation, pending  the  motion  to  dismiss,  was  an  answer  to 
the  motion,  and  he  cites  several  English  cases  in  support 
of  this  contention ; but  these  cases  are  not  applicable ; an 
entirely  different  practice  prevails  here.  In  England,  the 
practice  was,  to  refuse  a motion  to  dismiss  for  want  of 
prosecution  upon  the  plaintiff'  undertaking  to  speed  the 
cause,  or  upon  his  actually  proceeding ; but  for  the  last  ten 
or  twelve  years  in  our  Courts  that  practice  has  not  been 
followed.  Our  orders  then  altered  the  practice,  and  laid 
down  a more  strict  rule  than  was  theretofore  in  force  here 
or  in  England.  (See  G.  0.275.)  The  plaintiff  must  now 
account  for  his  delay  or  the  bill  will  be  dismissed. 

Then,  it  is  urged  that  this  is  done  by  showing  that  the 
delay  occurred  through  the  mistake  of  the  solicitors  or  their 
agents  ; but  this  alone,  as  a general  rule,  is  not  sufficient ; it 
is  but  an  element  for  the  consideration  of  the  Court.  Some- 
thing more  must  ordinarily  be  shewn  before  the  Court 
will  relax  its  rules  ; a plaintiff  must,  besides  shewing  this, 
either  account  for  the  delay,  though  perhaps  not  so  clearly 
as  where  this  element  does  not  exist,  or  he  must  shew  that 
he  will  suffer  an  irremediable  injury  of  a serious  nature, 
which  is  not  shewn  here,  for  the  plaintiff  has  his  remedy 
against  the  solicitor. 

Again,  it  is  urged  that  the  Court  will  not  dismiss  the 
plaintiff’s  bill,  if  his  remedy  is  thereby  barred  by  the 
Statute  of  Limitations ; but,  although  in  some  cases 
where  the  delay  has  been  to  some  extent  explained, 
the  circumstance  of  the  not  allowing  the  indulgence 
resulting  in  the  loss  of  the  claim  by  the  Statute  of 
Limitations  intervening,  is  taken  into  consideration,  yet 
in  other  cases,  as  in  Mulholland  v.  Brent , 2 Chy.  Ch. 
31,  the  want  of  diligence  by  the  plaintiff'  has  resulted  in 
the  defendant  being  entitled  to  a dismissal  of  the  bill, 
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although  this  worked  a bar  of  the  plaintiff’s  claim.  We 
should  not  take  from  the  defendant  the  double  benefit  he 
has  procured  through  the  laches  of  his  opponent.  The  fact, 
that  the  non-prosecution  of  the  suit  with  reasonable  dili- 
gence might  have  resulted  in  the  ultimate  loss  of  the  claim 
by  the  intervention  of  the  Statute  of  Limitations,  should 
have  spurred  the  plaintiff  on  to  greater  diligence.  I think 
this  is  a case  in  which  the  rule  as  laid  down  in  Mulholland 
v.  Brent  should  be  followed,  and  dismiss  the  appeal,  with 
■costs. 

Appeal  dismissed,  with  costs. 


Bolkow  v.  Foster. 


Noting  bill  pro  confesso  for  non-attendance  at  examination. 

The  defendant,  who  resided  in  Quebec,  arrived  in  Toronto  on  Saturday, 
intending  to  return  home  on  Monday.  He  was  served  on  the  latter 
day  with  a subpoena  to  attend  for  examination  on  Monday,  and  was 
paid  $1  : Held , that  under  these  circumstances  the  bill  could  not  be 
noted  pro  confesso  for  non-attendance. 

Held , also,  that  it  was  not  necessary  for  the  defendant  to  move  to  set 
aside  the  subpoena. 

[January  28th,  1878. — Blake , V.C.] 

Rae  moved  for  an  order  to  note  the  bill  against  the 
defendant,  Foster,  for  non-attendance  before  the  examiner. 
He  read  the  appointment,  subpoena,  admission  of  service, 
and  certificate  of  non-attendance. 

It  appeared  that  the  defendant,  residing  in  Quebec, 
reached  Toronto  on  Saturday,  with  the  determination  of 
leaving  again  for  home  on  the  following  Monday.  On  the 
latter  day  he  was  served  with  a subpoena  and  paid  SI, 
the  subpoena  requiring  his  attendance  before  the  special 
examiner  on  the  Thursday  following. 
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W.  Cassels,  for  the  defendant. 

Mr.  Stephens  refused  to  make  an  order. 

The  plaintiff  appealed, 

The  appeal  was  argued  by  the  same  counsel. 

Blake,  Y.C. — Under  the  practice  which  has  been  for 
many  years  in  force  in  this  Court,  a party  subpoenaed  has 
had  the  right,  on  an  application  being  made  to  note  the 
bill  pro  confesso  for  non-attendance  in  pursuance  of  a sub- 
poena, to  shew  that  the  subpoena  should  not  have  issued, 
or  that  under  the  circumstances  he  should  not  have  been 
called  upon  to  attend  and  be  examined.  It  has  not  been 
held  that  it  was  necessary  that  he  should  move  to  set  aside 
the  subpoena  or  appointment. 

I do  not  think  the  defendant  was  bound  on  receipt  of  a 
dollar  to  remain  at  his  own  expense  at  this  distance  from 
his  home  from  Monday  until  Thursday. 

The  defendant,  if  he  had  been  in  Toronto  on  the  Thurs- 
day, and  a sufficient  sum  of  money  had  been  paid  him, 
would  have  been  bound,  in  my  judgment,  to  have  attended 
before  the  examiner ; but  under  the  circumstances  shewn 
before  the  referee,  I think  he  was  justified  in  the  order  he 
made,  and  that  this  application  should  be  dismissed,  with 
costs. 
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Rose  y.  Hickey. 

Notice  of  appeal — Allowance  thereof— R.  8.  0.  ch.  38,  sec.  26. 

Section  26  of  R.  S.  0.,  ch.  38,  which  came  into  force  on  the  1st  January, 
1878,  provides  that  notice  of  appeal  must  be  given  within  one  month 
from  the  judgment  complained  of,  or  within  such  further  time  as  the 
Court  appealed  from  or  a Judge  thereof  may  allow. 

Where  a notice  of  appeal  from  a decree  pronounced  on  the  1st  November, 
1877,  was  served  under  this  section  after  office  hours  on  the  31st  Janu- 
ary, 1878,  the  appeal  bond  having  been  filed  on  the  14th,  and  it  was 
not  shewn  that  the  opposite  party  was  prejudiced  by  the  delay,  or  that 
the  defence  was  not  a meritorious  one  : — Held , assuming  the  Act  to 
apply,  that  an  application  to  allow  the  notice  should  be  granted. 

Sem  ble,  however,  that  the  above  section  would  not  apply  where  judgment 
has  been  pronounced  before  the  coming  into  operation  of  the  Act. 

[February  18,  1878. — Spragge,  C.] 

The  Revised  Statutes  of  Ontario,  ch.  38, sec.  26,  provides  as 
follows  : “No  appeal  shall  he  allowed,  unless  notice  thereof 
is  given  in  writing  to  the  opposite  party  and  to  the  Clerk 
of  the  Crown  and  Pleas,  or  Registrar  of  the  proper  Court, 
within  one  month  after  the  judgment  complained  of,  or 
within  such  further  time  as  the  Court  appealed  from,  or  a 
Judge  thereof,  may  allow.” 

This  provision  was  enacted  on  the  2nd  of  March,  1877, 
hut  did  not  come  into  force  until  the  1st  of  January,  1878. 
(See  40  Vic.  ch.  7,  sec.  1,  0.,  and  Schedule  A,  (29). 

The  decree  in  this  cause  was  pronounced  on  the  1st  of 
November,  1877,  in  favour  of  the  plaintiffs. 

Notice  of  appeal  under  the  above  provision  was  served 
by  the  defendants  on  the  31st  January,  1878,  after  the 
proper  hours  for  service  of  papers. 

The  appellants  moved  for  an  order  allowing  the  notice 
of  appeal,  although  not  given  within  one  month  from  the 
pronouncing  of  the  decree. 

T.  Langton,  for  the  motion.  It  was  not  possible  to  comply 
strictly  with  the  Act.  No  notice  of  appeal  was  necessary 
until  the  1st  of  January,  1878,  when  the  Act  came  into 
force,  two  months  after  the  pronouncing  of  the  decree.  A 
notice  given  within  one  month  from  the  1st  of  January, 
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should  at  all  events  be  sufficient  compliance  with  the  Act ; 
or  possibly  the  Act  does  not  apply  in  cases  like  the  present, 
where  judgment  was  given  more  than  a month  before  the 
1st  of  January,  1878.  The  notice  has  only  been  given  by 
way  of  greater  precaution.  Sufficient  notice  of  the  inten- 
tion to  appeal  was  given  within  a month  from  the  Act 
coming  into  force,  by  the  service  on  the  14th  of  January 
of  a notice  of  filing  appeal  bonds.  The  time  limited  for 
bringing  on  the  appeal  has  not  nearly  expired.  The  defect 
in  the  giving  of  notice  of  appeal  is  purely  formal,  (See  Re- 
vised Statutes  ch.  49,  sec.  7,)  and  was  unavoidable. 

Ar.  W.  Hoyles , contra.  The  Act  was  passed  in  March,  1877, 
and  printed  with  the  other  statutes.  Its  provisions  were 
known  and  notice  might  have  been  given  by  anticipation 
within  one  month  from  the  pronouncing  of  decree.  The 
present  notice  was  not  given  within  a month  from  the  1st 
January,  1878,  as  it  was  not  served  until  after  the  proper 
hours  for  service  on  the  last  possible  day.  The  applicants 
should  have  given  notice  and  applied  to  have  it  allowed 
before  the  expiration  of  one  month  from  the  time  when 
the  Act  came  into  operation.  The  authorities  shew  that 
the  Courts  are  slow  to  grant  indulgences  to  appellants  who 
do  not  follow  strictly  the  proceedings  necessary  in  order 
to  enable  them  to  bring  on  their  appeals.  See  In  re  Na- 
tional  Funds  Assurance  Co.,  L.  R.  4,  Chy.  Div.  314  ; In- 
ternational Financial  Society  v.  City  of  Moscow  Gas  Co.y 
26  W.  R.  272,  L.  R.  7 Chy.  Div.  241 ; Craig  v.  Phillipp, 
7 Chy.  Div.  249. 

Spragge,  C. — I doubt  whether  the  section  in  question 
applies  to  cases  where  judgment  had  been  already  pro- 
nounced before  the  coming  into  operation  of  the  Act.  The 
section  requires  notice  to  be  given  “ within  one  month 
after  the  judgment  complained  of.”  This  is  impossible 
where  judgment  has  been  pronounced  as  much  as  a month 
before  the  coming  into  operation  of  the  Act,  unless,  indeed, 
done  prospectively,  i.  e.,  under  an  Act  which  has  not  for 
present  purposes  the  force  of  law. 
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But  assuming  that  the  Act  applies,  I think,  under  the 
circumstances  of  this  case,  it  is  reasonable  that  the  applica- 
tion should  be  granted.  The  time  for  giving  notice  ex- 
pired, if  the  Act  applies,  on  the  31st  of  January.  The 
notice  was  given  on  that  day,  but  at  too  late  an  hour  on 
that  day  to  be  strictly  regular;  i.  e.,  at  6:15  p.  m.,  when  it 
should  not  have  been  later  than  4 p.  m.  The  appeal  bond 
had  been  filed  and  notice  thereof  given  on  the  14th  of  Jan- 
uary ; and  it  is  not  shewn  on  the  part  of  the  plaintiffs  that 
they  are  or  will  be  in  any  way  prejudiced  by  the  notice  not 
being  given  earlier,  or  that  the  defence  is  an  unmeritorious 
one. 

The  rule  established  in  the  English  cases  cited  by  Mr. 
Hoyles  is  no  doubt  a wholesome  one,  and  I am  in  favour 
of  its  being  adopted  in  its  spirit  here  ; but  this  case  is  an 
exceptional  one,  and  the  defendant’s  solicitor  may  well  have 
doubted  if  notice  at  all  was  necessary,  and  have  given  it  at 
last  as  a matter  of  precaution,  to  be  on  the  safe  side  if  it 
were  necessary. 

The  application  is  granted,  on  payment  of  costs.  While 
upon  the  point  of  allowing  parties,  as  a matter  of  indul- 
gence, further  time  to  re-hear  or  to  appeal,  I will  refer  to 
what  was  said  by  the  Lords  J ustices  in  a very  late  case  in 
England  as  reported  in  26  W.  R.  272.  The  Court  held  that 
the  mistake  of  the  applicants  was  not  a sufficient  ground 
for  enlarging  the  time ; the  Court  ought  not  to  grant  this 
indulgence,  unless  the  appellants  had  been  misled  by  their 
opponents,  or  there  had  been  some  unavoidable  accident. 

Application  granted. 


BOSWELL  V.  PETTIGREW. 


393 


Boswell  y.  Pettigrew. 

Interpleader — Exercise  of  discretion  by  sheriff — Laches. 

The  sheriff,  under  the  plaintiff’s  execution,  seized  certain  goods  which 
had  been  distrained  by  a mortgagee.  Prior  to  the  sale  the  plaintiff 
and  the  mortgagee  agreed  with  the  sheriff  that  he  should  sell  the  goods 
and  hold  the  proceeds  until  it  should  be  decided  between  the  plaintiff 
and  the  mortgagee  who  was  entitled  to  the  same. 

After  the  sale  the  proceeds  were  claimed  by  the  mortgagee,  the  plaintiff, 
and  by  two  prior  execution  creditors. 

Held , that  the  sheriff,  after  making  such  agreement,  was  not  entitled  to 
an  interpleader  order. 

[March  18th,  1878 .—Blake,  V.  C.] 

This  was  an  interpleader  application  made  by  the  sheriff 
of  Northumberland  and  Durham. 

It  appeared  that  one  Sarah  Pettigrew  and  her  husband, 
Robert,  mortgaged  certain  lands  in  the  county  of  North- 
umberland to  the  Trust  and  Loan  Company  by  a mortgage 
containing  an  attornment  clause,  and  giving  the  company 
power  to  distrain  for  interest  in  arrear  as  for  rent.  On 
the  13th  of  October,  1877,  the  company,  under  the  said 
clause,  distrained  certain  goods  upon  the  premises.  The 
sheriff  at  this  time  had  in  his  hands  an  execution  of  the 
claimant,  one  Armour,  against  the  goods  of  Robert  Petti- 
grew, received  by  him  on  the  26th  of  May,  1875 ; and  an 
execution  of  the  claimants,  the  Massey  Manufacturing 
Company,  against  the  goods  of  both  Sarah  and  Robert 
Pettigrew,  which  was  received  by  him  on  the  1st  of  July, 
1877 ; and  on  the  23rd  of  October,  1877,  after  the  distress 
was  made  by  the  company,  he  received  an  execution  of  the 
claimant  Boswell  against  the  goods  of  Sarah  and  Robert 
Pettigrew  ; and  on  the  same  day,  under  the  last  mentioned 
execution,  he  seized  the  said  goods  then  in  the  custody  of 
the  company’s  bailiff.  On  the  29th  of  October,  1877,  the 
sheriff  received  the  following  letter,  signed  by  the  claimant 
Boswell  and  the  solicitors  of  the  Trust  and  Loan  Com- 
pany : — 

“Boswell  y.  Pettigrew. 

“It  is  hereby  agreed  that  the  sheriff  of  the  United 
Counties  of  Northumberland  and  Durham  shall  proceed  to 
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sell  the  property  of  the  defendants  under  the  execution  in 
this  cause,  and  that  he  shall  hold  the  proceeds  until  it  has 
been  decided  between  us  who  is  entitled  to  the  same:'’ 

The  sheriff  sold  the  goods  on  the  6th  and  10th  days  of 
November,  1877.  The  Trust  and  Loan  Company,  and 
each  of  the  execution  creditors,  made  claim  to  the  pro- 
ceeds of  the  sale,  the  claimant  Boswell  claiming  both  under 
his  execution  and  under  a chattel  mortgage  from  Sarah 
and  Robert  Pettigrew. 

The  sheriff  deducted  his  own  fees  and  poundages  from 
the  proceeds  of  the  sale,  and  on  the  5th  of  February,  1878, 
applied  for  an  interpleader  order  upon  notice  to  all  the 
claimants. 

The  claimant  Boswell  put  in  an  affidavit  that  until  after 
the  sale  of  said  goods  he  was  not  aware  that  there  were 
any  executions,  except  his  own,  in  the  hands  of  the  sheriff 
against  the  goods  of  Sarah  Pettigrew ; and  that  in  a con- 
versation had  between  himself  and  the  said  sheriff  after  the 
seizure,  and  before  the  sale,  the  latter  did  not  mention  the 
existence  of  any  such  executions,  but  agreed  to  hold  the 
proceeds  of  the  sale  pursuant  to  the  above  agreement 
between  the  claimant  Boswell  and  the  Trust  and  Loan 
Company. 

A.  Creelman,  for  the  sheriff. 

Eddis  ( Boswell  <Sc  Robertson),  for  the  plaintiff. 

Marsh,  for  the  Trust  and  Loan  Company. 

Cassels,  for  the  claimant  Armour. 

JSr.  W.  Hoyles,  for  the  Massey  Manufacturing  Company. 

The  following  authorities  were  referred  to:  Crump  v. 
Day,  4 C.  B.  764 ; Thompson  v.  Ward,  1 P.  R.  269  ; Wheeler 
v.  Murphy,  1 P.  R.  336  ; Crawsby  v.  Thornton,  2 M.  & C. 
19  ; Salicich  v.  Russell,  L.  R.  2 Eq.  446  ; Burnett  v.  Ander- 
son, 1 Mer.  407 ; Patorni  v.  Campbell,  12  M.  & W.  277 ; 
Tufton  v.  Hording,  8 W.  R.  122;  Cook  v.  Allen,  2 Dowl. 
P.  R.  11 ; Inland  v.  Bushell,  5 Dowl.  P.  R.  147  ; Mitchell  v. 
Hayne,  2 S.  & S.  63 ; Barker  v.  Dynes,  1 D.  P.  R.  169 ; 
R.  S.  ch.  54,  secs.  10, 12  ; Symons  on  Interpleader,  47,  48, 
49,  75  ; Chitty's  Practice,  12th  ed.,  675. 
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Mr.  Stephens. — The  application  must  be  refused,  with 
costs.  I think  that  the  sheriff — after  taking  upon  himself 
to  sell  the  goods,  selling  under  a third  Ji.  fa.  when  there 
were  two  prior  ji.  fas.  in  his  hands,  and  after  the  agree- 
ment or  understanding  between  the  sheriff,  the  plaintiff, 
and  the  Trust  and  Loan  Company — is  not  now  in  a 
position  to  ask  for  the  order,  but  must  take  the  respon- 
sibility of  distributing  the  money  he  has  made. 

The  sheriff  appealed. 

The  appeal  was  argued  by  the  same  counsel. 

Blake,  V.  C. — Apart  from  the  question  of  delay,  which 
presents  a formidable  difficulty  in  the  way  of  the  Court 
aiding  the  sheriff*  on  this  application,  the  arrangement 
entered  into  between  the  sheriff  and  the  solicitors  for  the 
Trust  and  Loan  Co.  and  Boswell,  precludes  the  Court  from 
making  an  order  to  interplead  in  favour  of  the  sheriff. 

Two  passages  in  the  judgment  of  Wilde,  C.  J.,  in  Grump 
v.  Day,  4 C.  B.,  p.  764,  present  in  few  words  the  law  on  the 
subject : “To  have  the  benefit  of  the  course  which  is  opened 
to  him  by  the  statute,  it  is  essential  that  he  (the  sheriff) 
should  come  promptly  to  the  Court,  without  exercising  any 
discretion  of  his  own.”  And  again  : “ In  considering  this 
question  it  is  not  our  duty  to  inquire  whether  or  not  the 
execution  creditor  has  been  in  reality  prejudiced  by  the 
sheriff’s  neglect.” 

I cannot  here  discuss  how  far  the  parties  are  bound  by 
what  took  place  before  the  sheriff  sold,  nor  can  I say  what 
steps  the  plaintiff  or  the  Trust  and  Loan  Co.  could  or  might 
have  taken  for  their  protection,  if,  in  place  of  assenting  to 
what  was  proposed,  the  sheriff  presented  the  claims  of  the 
other  creditors,  and  then  applied  to  the  Court  for  an  order 
for  his  protection,  in  place  of  exercising  his  discretion  in 
the  matter  and  selling  the  goods. 

I confirm  the  order  of  the  referee,  and  dismiss  this 
appeal,  with  costs. 


Appeal  dismissed. 
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In  Re  Eaton  Estate. 


Vendors  and  Purchasers  Act,  R.  S.  O.  ch.  109 — Construction  of  will  by 
Judge — Power  of  administrator  to  sell  real  estate — Parties. 

In  an  application  under  the  Vendors  and  Purchasers  Act,  R.  S.  O.  ch. 
109,  it  is  only  necessary  that  the  same  parties  should  be  represented 
who  would  be  parties  in  a suit  for  specific  performance  with  a reference 
as  to  title. 

On  such  an  application  the  Court  will  construe  the  will  or  other  instru- 
ment on  which  the  vendor  makes  his  title. 

Held , that  the  legacy  in  the  will  set  out  below,  as  well  as  the  debts  of 
the  testator,  were  a charge  on  his  real  estate,  and  that  the  administra- 
tor with  the  will  annexed  had  power  to  sell  the  real  estate,  no  question 
being  raised  as  to  the  personal  estate  being  insufficient  to  satisfy  the 
debts  and  legacies. 

[April  3rd,  1878. — Spragge,  C.] 


This  was  an  application  under  the  Vendors  and  Pur- 
chasers Act,  R.  S.  0.  c.  109,  and  the  Trustees  and  Exe- 
cutors Act,  R.  S.  0.  c.  107,  in  respect  of  a contract  of 
sale  of  a portion  of  the  real  estate  of  the  late  George  W. 
Eaton,  who  died  4th  August,  1877.  His  will  was  dated 
the  4th  of  the  same  month,  and  ran  as  follows  : — 

“ I,  George  Eaton,  by  this  my  last  will  and  testament, 
devise  and  bequeath  in  trust  to  my  executors  hereinafter 
named  the  sum  of  four  thousand  dollars,  to  be  by  them 
converted  as  they  may  deem  best  for  the  benefit  of  my 
daughter  Helen  Eaton,  and  my  son  William  A.,  commonly 
called  Berthie  Eaton,  and  the  interest  or  the  proceeds  of 
the  said  investment  to  be  by  my  said  executors  paid  to 
the  said  Helen  and  Eerthie  Eaton  for  their  maintenance ; 
but  the  said  executors  shall  have  the  right  of  paying  over 
to  my  said  children  above  named,  or  either  of  them,  the 
whole  of  the  share  of  such  children,  the  said  capital  sum, 
should  they  consider  it  for  the  advantage  of  such  children 
so  to  do.  And  the  rest  and  residue  of  my  property  real  and 
personal  I give,  devise,  and  bequeath  to  my  wife  for  and 
during  the  term  of  her  natural  life,  and  after  her  death  to 
my  children,  issue  of  my  marriage  with  her,  share  and 
share  alike ; but  my  wife  shall  have  the.  right  of  selling 
my  real  estate,  or  such  portion  thereof  as  she  may  think 
proper,  upon  condition  that  she  obtains  the  consent  of  one 
of  my  said  executors  to  the  said  sale,  and  that  the  proceeds 
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be  invested  in  such  manner  as  shall  be  approved  of  by  my 
said  executors  or  the  survivor  of  them,  and  the  interest 
thereof  only  made  payable  to  my  said  wife.” 

No  executors  or  trustees  were  named  in  the  will. 
Administration,  with  the  will  annexed,  was  granted  on 
the  19th  of  the  same  month  to  Elizabeth  Jane  Eaton, 
widow  of  the  testator,  Alexander  S.  Woodhouse,  and 
Chauncey  W.  Bangs,  who  were  the  petitioners  in  this 
matter.  The  contract  of  sale  was  with  John  Dawson,  and 
was  entered  into  8th  February,  1878,  and  a question  was 
raised  by  the  purchaser  as  to  the  power  of  the  adminis- 
tratrix and  administrators,  with  the  will  annexed,  to  sell 
and  make  a good  title. 

The  objection  was  put  thus  : “ Assuming  the  existence  of 
debts  in  excess  of  the  personal  estate,  it  does  not  appear 
that  Mrs.  Eaton  can  sell,  or  that  Mrs.  Eaton,  together  with 
her  two  administrators,  can  sell  to  raise  a fund  to  pay 
legacies  or  debts,  so  as  to  give  a good  title  and  a valid 
receipt  for  the  purchase  money  to  the  purchaser,  either 
under  the  will  alone  or  under  the  statutes  giving  in  certain 
cases  power  to  trustees,  executors  and  administrators,  to  sell 
for  the  purpose  of  paying  debts  and  legacies.” 

C.  Moss,  for  the  petitioner. 

J.  C.  Hamilton , for  the  purchaser. 

Spragge,  C. — The  case  of  Greville  v.  Brown,  7 H.  L.  C. 
689,  in  the  House  of  Lords,  establishes  what  indeed  is  not 
denied  by  Mr.  Hamilton,  that  the  legacy  bequeathed  by 
this  will  is,  as  well  as  the  debts  of  the  testator,  made  by 
him  a charge  upon  his  real  estate. 

Then  we  have  section  3 of  the  Vendors  and  Purchasers 
Act,  R.  S.  0.  c.  109,  providing  for  an  application  to  this 
Court  ; and  the  Trustees  and  Executors  Act,  R.  S.  O. 
c.  107,  section  17,  enables  trustees  to  sell  land  in  order  to 
satisfy  a legacy ; and  section  24  makes  a provision  not 
contained  in  the  English  Act,  enabling  administrators  with 
the  will  annexed  to  do  what  under  the  previous  sections 


398 


CHANCERY  CHAMBERS. 


executors  and  trustees  named  in  the  will  are  enabled  to 
do;  and  it  appears  that  in  this  case  the  administrators 
have  given  the  additional  security  required  in  such  cases 
by  the  Surrogate  Courts  Act. 

Section  20  of  the  last  Revised  Act  R,  S.  0 c.  107,  pro- 
vides that  purchasers  and  mortgagees  shall  not  be  bound 
to  inquire  whether  the  powers  imposed  by  sections  17,18, 
and  19  have  been  duly  and  correctly  exercised. 

Mr.  Moss  has  referred  me  to  In  re  Burroughs , Lynn , 
and  Sexton,  L.  R.  5 Ch.  Div.  601,  for  the  views  taken  by 
Lord  Justice  James  of  the  nature  of  applications  under 
the  corresponding  Act  in  England.  The  Lord  Justice  said  : 
“ My  opinion  is  that,  upon  the  true  construction  of  this  Act 
of  Parliament,  whatever  could  be  done  in  Chambers  upon 
a reference  as  to  title  under  a decree  where  the  contract 
was  established,  can  be  done  upon  proceedings  under  this 
Act,  and  that  what  this  Act  has  done  is  this  : it  has  enabled 
the  parties  to  dispense  with  the  form  of  a bill  and  answer, 
and  at  once  to  put  themselves  in  Chambers  in  exactly  the 
same  position  in  which  they  would  have  been,  and  with 
all  the  rights  which  they  would  have  had  under  the  old 
form  of  decree.” 

If  this  were  a bill  for  specific  performance,  and  a refer- 
ence to  the  Master  upon  a question  of  title,  it  would 
certainly  not  be  necessary  to  make  the  children  or  others 
interested  in  the  residue  parties  in  the  suit,  or  to  the  inquiry 
in  the  Master’s  Office.  It  would  be  an  anomaly  to  require 
that  they  should  be  made  parties  in  this  substituted  and 
more  summary  mode  of  proceeding. 

As  to  the  point  taken  by  Mr.  Hamilton,  that  the  Court 
will  not  place  a construction  upon  the  will,  the  rule  he 
invokes  only  applies  where  executors  and  trustees  apply  for 
the  advice  and  direction  of  the  Court,  an  entirely  different 
thing,  and  with  an  entirely  different  object,  from  the  pro- 
visions of  the  statute  under  which  this  application  is  made. 
If  in  order  to  see  whether  a good  title  can  be  made,  it  is 
necessary  to  construe  a will  or  any  other  instrument  under 
which  a vendor  makes  title,  the  Court  will  do  it  as  it  would 
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be  done  upon  an  inquiry  as  to  title  on  a bill  for  specific 
performance. 

I do  not  understand  that  in  this  case,  any  question  is 
made  as  to  the  fact  of  the  insufficiency  of  the  personal 
estate  to  satisfy  the  debts  and  legacies. 

Application  granted. 


The  Townships  of  Chatham  and  Dover  East  v.  The 
Erie  and  Huron  Railway  Company. 

Costs  of  appeal — Changing  security  therefor. 

After  the  security  for  the  costs  of  an  appeal  to  the  Court  of  Appeal  from 
the  Court  of  Chancery  has  been  perfected  by  bond,  the  latter  Court 
has  power  to  allow  a deposit  of  money  in  Couit  to  be  substituted 
therefor. 

[April  3rd,  1878. — Spragge , C.] 

The  plaintiffs,  the  townships  of  Chatham  and  Dover 
East,  who  were  desirous  of  appealing  from  the  judgment 
of  the  Court  of  Chancery,  had  filed  their  bond  in  that  Court 
as  security  for  their  appeal  to  the  Court  of  Appeal.  The 
bond  was  drawn  in  the  usual  form  in  the  sum  of  $400, 
with  two  sureties,  Peter  Robert,  and  William  H.  Stephens. 

Subsequently  to  the  making  of  the  bond  Robert  and 
Stephens  were  elected  reeves  of  the  townships  of  Chatham 
and  Dover  East,  respectively,  but  upon  application  to 
the  Court  of  Queen’s  Bench  both  elections  were  avoided 
on  the  ground  that,  having  become  sureties  for  their 
respective  townships,  they  were  disqualified  from  hold- 
ing office  within  the  meaning  of  the  Municipal  Act,  and 
a new  election  was  rendered  necessary.  Robert  and 
Stephens  were  both  anxious  to  again  offer  themselves  as 
candidates  for  the  offices  of  which  they  had  been  deprived, 
but  as  long  as  the  bond  remained  in  Court  with  them- 
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selves  as  sureties  for  the  townships’  liability,  their  incapa- 
city to  hold  office  continued.  The  townships  therefore 
now  applied  for  an  order  allowing  them  to  pay  $400  (the 
full  amount  of  the  bond)  into  Court,  and  declaring  that 
upon  such  payment  the  sureties,  Robert  and  Stephens,  do 
stand  absolutely  released  and  discharged  from  all  liability 
in  connection  with  the  said  bond  as  sureties  for  the 
townships. 

The  case  in  appeal  had  been  argued,  and  stood  for  judg- 
ment. 

Alfred  Hoskin  for  the  applicants. 

Bain  for  defendants,  the  Erie  and  Huron  R.  W.  Co.,  the 
respondents  in  the  Court  of  Appeal,  opposed  the  application. 

The  Referee  granted  the  order  as  asked. 

The  defendants  appealed. 

Bain  for  the  appeal.  The  Appeal  Orders  of  1871  distinctly 
point  out  the  form  in  which  security  for  appeal  shall  be  given. 
The  third  order  says  such  security  shall  be  by  bond,  to  be 
executed  by  the  appellant,  and  by  two  sufficient  sureties . 
The  only  exceptions  mentioned  in  the  order  have  reference 
to  the  appellant  personally,  not  his  sureties,  and  the  only 
provision  made  is  for  the  furnishing  an  additional  surety. 
The  22nd  order  clearly  lays  it  down  that  in  appeals  from 
the  Court  of  Chancery  the  security  is  to  be  by  bond  with 
sureties . It  is  thus  seen  that  the  only  security  contem- 
plated by  the  Orders  is  that  of  a bond  with  sureties.  This 
Court  is  bound  by  the  Appeal  Act  and  Orders,  and  must 
construe  them  strictly  as  found.  When  the  security  is  once 
perfected,  the  case  is  in  the  Court  of  Appeal,  and  any 
further  applications  must  be  made  to  that  Court.  This 
Court  sometimes  makes  orders  allowing  money  to  be  paid 
into  Court  in  place  of  giving  a bond,  but  only  upon  consent 
of  all  parties.  The  words  of  the  2nd  order,  “ unless  other- 
wise specially  ordered,”  refers  to  the  security  to  be  given 
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to  obtain  a stay  of  execution,  and  not  to  the  security  for 
the  costs  of  appeal,  which  are  provided  for  by  the  22nd 
order. 

Hoskin  in  support  of  the  order.  It  is  for  the  Court  of 
Chancery  to  say  what  the  security  shall  be.  Section  15 
of  Con.  Stat.  U.  C.  ch.  13,  provides  that  the  security  is  to 
be  “ to  the  satisfaction  of  the  Court  appealed  from.”  The 
sub-sections  of  section  16  and  section  17  all  shew  that  the 
Court  appealed  from  has  the  authority  to  deal  with  the 
matter  of  security.  Order  3 must  be  read  with  order  2, 
and  the  words  “ unless  otherwise  specially  ordered,”  in 
order  2,  are  to  preface  order  3,  otherwise  the  order  would 
be  in  conflict  with  the  statute.  The  Court  of  Chancery 
has  power  to  change  the  security  at  any  time.  If  one  or 
both  the  sureties  were  dead  or  had  become  insolvent,  it 
would  be  for  the  Court  of  Chancery  to  order  new  security. 
Order  22  is  in  direct  conflict  with  the  statute,  and  ultra 
vires.  It  is  reasonable  that  a surety  should  be  able  to  get 
himself  discharged  upon  other  undoubted  security  being 
given,  and  in  the  present  instance  the  sureties  are  pre- 
vented from  filling  a public  office. 

Spragge,  C. — In  this  case  we  have  to  regard  the  language 
of  the  Act,  C.  S.  U.  C.  ch.  13,  sec.  15  : “No  appeal  shall  be 
allowed  until  the  appellant  has  given  security  to  the  extent 
of  $400,  to  the  satisfaction  of  the  Court  appealed  from,” 
&c.  It  will  be  seen  that  there  is  thus  no  limit  fixed  to 
the  form  or  shape  of  the  security.  That  is  left  to  the 
judgment  of  the  Court  appealed  from  in  such  case. 

The  power  given  to  the  Court  of  Appeal  by  section  64 
to  make  general  rules  must  be  construed  only  as  power  to 
make  rules  which  will  not  conflict  with  the  provisions  of 
the  Act,  or  with  the  powers  conferred  by  the  Act  upon  any 
other  jurisdiction.  For  example,  a rule  that  the  security 
should  be  approved  by  a Judge  of  the  Court  of  Appeal, 
instead  of  by  a Judge  of  the  Court  appealed  from,  would 
be  ultra  vires. 

In  this  view  it  is  hardly  necessary  to  say  that  general 
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rule  three  of  the  orders  of  1871  is  ultra  vires  if,  as  is  con- 
tended, we  are  to  read  it  separately.  But  I think  it  is  not 
intended  so  to  be  read.  It  should  be  taken  as  stating  the 
rule  of  practice  generally.  If  we  read  rules  two  and  three 
together , as  in  my  opinion  we  should,  we  should  have  it, 
“the  security  required  by  Con.  Stat.  U.  C.  secs.  13  and  15 
shall,  unless  specially  ordered,  be  by  bond/’  &c. 

Upon  any  other  construction  than  this  the  wide  discre- 
tion conferred  by  the  statute  upon  the  Court  appealed  from 
would,  I take  it,  be  fettered  in  a way  that  was  never  con- 
templated. 

In  this  case  the  respondents,  by  obtaining  the  money 
itself  instead  of  the  bond  for  the  money,  have  a security 
beyond  what  the  statute  requires. 

The  merits  of  this  application  are  so  obvious  that  I need 
hardly  refer  to  them.  The  only  doubt  could  be  whether 
this  Court  is  functus  officio  from  the  fact  that  the  security 
is  already  perfected.  I think  not.  The  question  of  security 
lies  within  the  province  of  this  Court.  Security  in  one 
shape  is  asked  to  be  substituted  for  security  in  another. 
Nobody  is  shewn  to  be  prejudiced  by  the  change,  while  on 
the  other  hand  it  is  eminently  proper  that  I should  allow 
it  to  be  made. 

I think  the  Court  has  power  to  make  the  order  asked, 
and  therefore  disallow  the  appeal,  with  costs. 


Appeal  dismissed. 
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Substitutional  service — O.  0.  114. 


Personal  service  of  a copy  of  decree  under  G.  0.  114,  may  be  dispensed 
with. 


[April  8,  1878.— Spragge,  C.] 


The  plaintiff  in  January,  1878,  obtained  a decree  for 
foreclosure,  with  a reference,  but  it  was  made  subject  to  the 
general  orders  as  to  making  decrees  absolute  against  four 
of  the  defendants  who  had  not  been  served  personally  with 
the  bill  of  complaint.  The  defendants  were  served  with 
the  bill  by  posting  up  a copy  for  each  upon  the  door  of 
their  residence,  they  having  evaded  the  bailiff  and  kept 
out  of  his  way  when  he  tried  to  serve  them.  Three  of  the 
defendants  were  served  with  copies  of  the  decree,  but  the 
fourth  defendant,  M.  M.,  concealed  herself  in  the  house,  and 
the  bailiff  was  unable  to  serve  her  without  committing  a tres- 
pass. It  was  shewn  that  the  decree  must  have  come  to  her 
knowledge,  as  the  defendants  who  were  served  resided  with 
her. 


The  Referee  declined  to  entertain  the  application. 

H.  Symons  applied  in  Judge’s  Chambers  for  an  order  for 
leave  to  serve  the  decree  on  M.  M.  in  the  same  manner  as 
the  bill,  contending  that  the  Court  had  power  to  make  such 
an  order  under  its  general  jurisdiction,  and  to  prevent 
attempts  to  frustrate  its  process  being  successful.  He  re- 
ferred to  General  Order  114,  and  sec.  94  of  ch.  40  R.  S.  0. 


Spragge,  C.,  considering  that  the  General  Order  114 
did  not  prohibit  service  in  such  a manner,  and  did  not  say 
that  the  service  should  be  personal,  made  an  order  as  asked, 
and  directed  an  office  copy  to  be  mailed  to  the  post  office 
nearest  to  L.,  her  residence,  together  with  a notice  of  motion 
to  have  the  decree  made  absolute. 
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Jameson  y.  Laing. 

Illusory  suit — Taking  bill  off  files — Lis  pendens. 

Where  a fictitious  suit  is  brought  for  the  purpose  of  registering  a lis 
pendens , an  application  to  remove  the  bill  will  be  refused  unless  there 
is  a direct  admission  of  the  nature  of  the  suit  by  the  plaintiff ; but 
where  the  affidavits  clearly  shew  this,  an  order  will  be  made  directing 
an  early  hearing. 

[April  29th,  1878. — Blake , Y.  C.] 

The  plaintiff,  having  sued  the  defendant  at  law,  and 
fearing  that  he  might  dispose  of  certain  real  property 
before  judgment  could  be  obtained,  filed  a bill  setting  up  a 
fictitious  contract  for  sale  of  the  property,  and  issued  and 
registered  a lis  jpendens  against  it.  The  defendant  moved 
to  take  the  bill  off  the  files  and  to  vacate  the  lis  pendens. 

G.  H.  Watson , for  plaintiff. 

N.  W.  Hoyles , for  defendant,  referred  to  Seaton  v.  Grant , 
L.  R.  2 Ch.  459  ; Robson  v.  Dodds , L.  R 8 Eq.  301 ; Mort- 
lock  v.  Mortlock,  20  L.  J.,  N.  S.  773  ; DanielVs  Ch.  Pr.,  5th 
ed,  326-7. 

Mr.  Stephens  refused  the  motion,  with  costs. 


The  defendant  appealed. 

The  appeal  was  argued  by  the  same  counsel. 

Blake,  V.  C. — The  material  necessary  to  support  an 
application  like  the  present  must  contain,  as  on  an  appli- 
cation at  law  to  strike  out  a defendant’s  plea,  a direct 
admission  by  the  party  himself.  There  being  no  such  ad- 
mission here,  I must  refuse  to  remove  the  bill ; but  having 
no  doubt  of  the  facts  stated  in  the  affidavits,  I direct  the 
cause  to  be  brought  to  a hearing  at  the  earliest  opportu- 
nity. When  such  an  application  comes  before  the  Referee 
in  Chambers,  and  there  is  no  doubt  of  its  being  a fictitious 
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suit,  a convenient  course  to  pursue  would  be  to  enlarge  the 
motion  before  a Judge,  who  might  then  direct  an  early- 
hearing. 

The  question  of  the  costs  of  the  motion  and  appeal  were 
reserved  until  the  hearing.* 

Order  accordingly. 


McTaggart  v.  Merrill. 

Decree — Notice  to  confirm — Service  of. 

Leave  may  be  obtained  to  serve  by  publication  a notice  of  motion  to 
confirm  a decree  or  substitute  a new  decree. 

[May  1st,  1878. — The  Referee .] 

N.  W.  Hoyles  moved  for  an  order  allowing  service  by- 
publication  of  a notice  of  motion  to  confirm  the  decree  in 
this  suit  or  substitute  a new  decree.  It  appeared  that  the 
decree  had  been  obtained  after  the  decease  of  the  original 
defendant,  and  before  revivor,  and  that  leave  was  after- 
wards obtained  to  serve  an  order  of  revivor  by  publication. 
He  referred  to  Lechmere  v.  Clamp , 29  Beav.  259  ; DanielVs 
Chy.  Prac.,  5th  ed.,  723;  Morgan’s  Chy.  Stat.,  4th  ed.,  422, 
425,  478  ; R.  S.  0.,  ch.  40,  secs.  93,  94 ; Taylor’s  Orders,  3rd 
ed.,  pp.  35,  36. 

Mr  Stephens. — In  the  case  of  Lechmere  v.  Clamp , 29 
Beav.  259,  the  Court  held  that  under  the  wording  of  the 
English  order — “ to  avoid  being  served  with  such  copy  of 
the  bill,  or  with  other  process’ ’ notice  of  motion  for  decree 
could  not  be  served  by  publication,  but  gave  leave  to  ad- 


* The  plaintiff  afterwards  himself  dismissed  his  own  bill  on  praecipe 
before  the  hearing. 
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vertise  notice  of  having  filed  replication.  And  in  the  same 
case,  30  Beav.  218,  leave  was  given  to  advertise  notices  of 
subpoena  to  hear  judgment,  and  this  having  been  done  a 
decree  was  made. 

From  this  it  appears  that  although  the  notice  of  motion 
for  decree  was  not  allowed  to  be  served  in  this  way,  yet 
by  a more  roundabout  process  the  decree  was  actually  pro- 
nounced with  no  other  notice  to  the  defendant  than  certain 
advertisements  in  the  papers. 

As  according  to  our  practice  the  only  mode  of  bringing 
a defendant  before  the  Court  is  by  serving  him  with  notice 
of  motion,  I think  I am  only  acting  in  accordance  with 
the  spirit  of  these  decisions,  when  read  together,  by  allow- 
ing service  to  be  made  by  publication,  especially  as  our 
Act,  ch.  40,  secs.  93  and  94  Rev.  Stat.  seem  to  allow  a 
much  wider  latitude  as  to  service. 

But  as  there  will  be  considerable  expense  in  advertising 
and  in  bringing  the  case  on  for  hearing,  as  well  as  delay, 
which  would  all  be  lost  if  the  Court  should  be  of  a different 
opinion,  I think  it  would  be  well  to  take  the  opinion  of  a 
Judge,  on  Monday,  before  proceeding  further. 

Blake,  Y.  C.,  on  a reference  to  him,  held  that  the  view 
taken  by  the  Referee  in  this  matter  was  correct. 
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Wilson  y.  Wilson. 

Interpleader  issue — Costs. 

Upon  the  trial  of  an  interpleader  issue  which  the  Court  of  Chancery, 
without  objection  by  either  party,  directed  to  be  tried  in  the  County 
Court,  the  bona  jides  of  the  mortgage  was  admitted,  and  a verdict  was 
entered  for  the  plaintiff  on  a point  of  law,  which  verdict  was  afterwards 
set  aside  in  term. 

Held , that  the  defendant  (the  execution  debtor)  was  entitled  to  the  usual 
order  for  costs  of  the  trial,  although  notice  of  appeal  had  been  served, 
and  although  the  Court  of  Queen’s  Bench  had,  upon  the  same  points 
being  raised  upon  the  mortgage  in  question,  since  decided  in  favour  of 
its  validity. 

[May  21st,  1878. — The  Referee .] 

In  this  matter  an  execution  creditor  declining  to  admit 
the  bona  jides  of  a mortgage,  under  which  the  property  in 
question  was  claimed,  an  issue  was  directed  by  the  Court 
of  Chancery  to  he  tried  by  the  County  Court.  At  the  trial 
no  oral  evidence  was  given,  but  the  attack  on  the  mortgage 
was  confined  to  points  of  law.  A formal  verdict  was 
entered  for  the  claimant,  which  was  afterwards  set  aside 
in  term. 

J.  A.  Donovan  now  moved,  on  behalf  of  the  execution 
creditor,  for  an  order  for  costs  of  the  trial  of  the  inter- 
pleader issue. 

M.  Doyle , contra.  Notice  of  appeal  has  been  served,  and 
until  the  appeal  is  disposed  of  the  application  for  costs  is 
premature.  The  Queen’s  Bench,  upon  similar  objections  to 
the  same  mortgage,  lately  decided  in  favour  of  its  validity  ; 
and  as  it  is  a pure  question  of  law,  this  Court  should  accept 
the  decision  of  the  Queen’s  Bench  in  preference  to  that  of 
the  County  Court.  The  Court  had  no  jurisdiction  to  make 
the  interpleader  order,  and  therefore  the  trial  and  all  pro- 
ceedings under  it  are  a nullity  : R.  S.  0.  cap.  40,  sec.  99. 
When  the  interpleader  order  was  obtained  it  was  not  stated 
that  the  matter  in  dispute  was  a pure  question  of  law,  and 
not  a question  of  fact : O’Donohoe  v.  Wilson,  42  U.  C.  R. 
329.  The  order  was  granted  under  R.  S.  0.,  ch.  40,  sec. 
99,  not  under  R.  S.  0.,  c.  54,  sec.  22. 
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Donovan,  in  reply.  The  order  was  granted  under  R.  S. 
O.,  ch.  54,  sec.  22.  The  County  Court  Judge  is,  in  such 
cases,  in  the  position  of  arbitrator,  and  there  is  no  appeal 
from  his  judgment  except  to  the  Court  of  Appeal,  R.  S.  O., 
ch.  54,  sec.  23.  The  fact  that  a higher  Court  gave  a different 
decision  makes  no  difference  as  to  the  costs : Craig  v.  Phil- 
lips, L.  R.  7 Chy.  Div.  249;  Queen  v.  Doty,  13  U.  C.  R.  398. 
The  Court  will  not  review  the  decision  on  the  interpleader 
issue:  Gourlayv.  Ingram,  2 Chy.  Ch.  238. 

N.  W.  Hoyles.  The  issue  was  tried  in  the  County  Court 
at  the  request  of  all  the  parties,  and  the  claimant  having 
submitted  to  the  order,  cannot  now  raise  such  an  objection. 

Mr.  Stephens. — As  to  the  first  objection — the  inter- 
pleader order  was  granted  on  the  application  of  the  Sheriff 
on  the  usual  material,  and  the  issues  are  drawn  in  the 
established  form ; all  parties  were  represented  on  the 
application,  and  no  objection  was  then  taken  by  the 
claimant  that  such  an  order  could  not  properly  be  mode. 
On  the  contrary,  he  pressed  his  claim,  the  execution  creditor 
resisted  it,  and  both  parties  assented  to  the  order.  If  any 
one  knew  at  that  time  that  there  would  be  no  issues  of 
fact  to  be  tried,  it  must  have  been  the  claimant,  but  he 
did  not  take  the  objection.  The  issue  book  was  prepared 
and  delivered,  and  both  parties  appeared  at  the  trial  and 
submitted  to  the  jurisdiction.  If  there  is  any  thing  in  the 
point  raised,  I think  it  is  too  late  for  the  claimant  to  take 
it  now.  I do  not  think  that  the  trial  and  all  the  previous 
proceedings  became  a nullity  merely  from  the  fact  that 
after  the  plaintiff*  in  the  interpleader  issue  had  completed 
the  evidence  in  support  of  his  case,  the  defendant  chose  to 
submit  to  the  Court  that  in  law  the  plaintiff  had  not 
established  his  right  to  the  goods,  rather  than  offer 
evidence  on  his  own  behalf  on  questions  of  fact. 

Then  the  application  is  resisted  on  the  ground  that  the 
Court  of  Queen’s  Bench  has  given  a different  decision  in  a 
case  that  came  -before  it  on  the  same  chattel  mortgage. 
The  case  of  Craig  v.  Phillips,  L.  R.  7 Chy.  Div.,  page  249, 
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is  authority  for  the  position  that  this  is  no  reason  for  ex- 
tending the  time  for  appealing,  and  it  necessarily  follows 
that  it  is  no  ground  for  refusing  to  give  to  the  successful 
party  the  fruits  of  his  judgment.  There  is  in  this  case  a 
verdict  and  a decision  of  a Court  which  has  not  been  re- 
versed or  varied.  I think  the  usual  order  for  costs  must 
follow.  Of  course  if  any  proceedings  are  taken  by  way  of 
appeal  or  otherwise  to  set  aside  the  judgment,  application 
can  be  made  to  stay  execution. 

Order  accordingly. 


Sadleir  v.  Smith. 

Scandal — Taking  affidavit  off  the  files. 

Held , that  an  application  for  leave  to  take  off  the  files  of  the  Court,  or 
refer  to  the  Master,  an  affidavit  for  scandal  as  to  the  plaintiff’s  solicitor, 
and  for  impertinence  as  to  the  plaintiff,  may  be  made  on  motion,  with- 
out the  special  leave  of  the  Court. 

- Semhle , also,  that  such  an  application  might  be  also  made  against  the 
clerk  of  the  defendant’s  solicitor  who  swore  to  the  affidavit. 

[June  3rd,  1878. — Proudfoot , V.C.] 

This  was  an  application  for  an  order  to  take  off  the  files 
of  the  Court,  or  to  refer  to  the  Master,  a certain  affidavit, 
for  scandal  as  to  the  plaintiff’s  solicitor,  and  for  imperti- 
nence as  to  the  plaintiff. 

J.  A.  Donovan , in  support  of  the  motion,  cited  Ex  parte 
Simpson , 15  Yes.  476;  Bishop  v.  WiUis}  5 Beav.  83,  n. 

Morphy , for  the  solicitor,  objected  that  special  leave  of  the 
Court  was  necessary  before  such  an  application  could  be 
made  against  a solicitor:  DanielVs  Ch.  Pr.,  5th  ed.,  293. 
The  case  referred  to  of  Ex  parte  Simpson , is  overruled  by 
Williams  v.  Douglas , 5 Beav.  82 ; 6 Jur.  379.  There  is 
no  such  practice  now  as  referring  for  impertinence : DanielVs 
52 — VOL.  VII  P.R. 
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Chy.  Prac.,  5th  ed.,  789 ; G.  0.  70,  The  notice  of  motion 
did  not  specify  the  parts  complained  of.  Besides,  such  an 
application  can  only  he  made  when  the  motion  on  which 
the  affidavit  is  issued  comes  on  to  be  heard : Reeves  v.  Baker , 
13  Beav.  437. 

J.  S.  Ewart , for  the  clerk  of  the  defendants  solicitor,  the 
witness  who  had  sworn  the  affidavits.  Such  an  application 
cannot  be  made  against  a mere  witness ; Ex  parte  Kirby 
Mont.  68 ; at  any  rate  the  application  must  be  by  way  of 
petition.  The  notice  of  motion  is  clearly  defective  in  not 
pointing  out  the  scandalous  matter,  as  exceptions  for 
scandal  and  impertinence  must  be  pointed  out.  He  re- 
ferred to  G.  O.,  6,  69,  70,  71. 

Mr.  Stephens  held,  on  the  authorit}^  of  Williams  v. 
Douglas,  5 Beav.  82,  that  the  leave  of  the  Court  must  first 
be  obtained  before  a solicitor  can  make  such  a motion;  which 
is  laid  down  as  still  the  law  in  DanielVs  Ch.  Pr.,  5th  ed.,  294 ; 
and  that  no  such  order  could  be  made  against  the  clerk  who 
had  sworn  the  affidavit,  unless  perhaps  where  a case  of  gross 
personal  misconduct  was  made  out  against  him,  as,  in  the 
absence  of  evidence  to  the  contrary,  he  must  be  taken  to 
have  acted  under  the  direction  of  the  principal. 

The  plaintiffs  appealed. 

The  appeal  was  argued  by  the  same  counsel. 

Prondfoot,  V.  C. — This  is  an  appeal  from  an  order  of 
the  Referee,  by  which  he  dismissed  an  application  of  the 
plaintiffs  and  their  solicitor  for  an  order  to  take  off  the 
files  of  the  Court,  or  to  refer  to  the  Master,  an  affidavit 
made  by  Michael  J oseph  Hoyle,  for  scandal  as  to  the  plain- 
tiffs’ solicitor,  and  for  impertinence  as  to  the  plaintiffs. 
The  Referee,  I am  informed,  did  not  consider  whether  the 
affidavit  were  scandalous  or  not,  but  gave  effect  to  a 
preliminary  objection,  that  no  such  application  could  be 
made  without  special  leave  of  the  Court. 

It  was  pressed  upon  me  that  the  application  being 
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grounded  on  the  impertinence  as  well  as  scandal  of  the  affi- 
davit, and  there  being  no  right  now  to  refer  for  impertinence, 
the  order  of  the  Beferee  was  clearly  right  in  that  respect, 
and  could  not  be  set  aside  at  all. 

This  rests  upon  a mistake ; the  application  is  based  on 
the  alleged  statements  in  the  affidavit  being  scandalous  as 
to  the  solicitor,  and  impertinent  as  to  the  plaintiffs.  There 
are  not  two  distinct  sets  of  statements,  but  the  same  state- 
ments are  in  one  point  of  view  scandalous  as  to  the  solici- 
tor, and  in  another  impertinent  as  to  plaintiff.  It  was 
perhaps  unnecessary  to  refer  to  the  impertinence,  but  if  an 
impertinent  affidavit  is  also  scandalous,  it  may  be  taken  off 
the  files. 

Another  objection  to  this  motion  was,  that  the  original 
notice  did  not  specify  the  scandalous  parts  of  the  affidavit. 
The  effect  of  this  omission  is  not  now  in  question,  and  it 
was  not  considered  by  the  Beferee.  When  the  matter 
comes  before  him  again  he  will  have  an  opportunity  of 
dealing  with  it.  It  may  be  that  the  whole  affidavit  is 
scandalous. 

The  Beferee  proceeded  on  the  ground  that  special  leave 
was  necessary  for  the  solicitor  to  join  in  the  motion.  And 
it  was  argued  that  this  special  leave  could  only  be  had 
upon  petition.  Williams  v.  Douglas , 5 Beav.  82,  cited  as 
authority  for  this,  seems  to  be  misapprehended.  That  was 
an  ex  parte  order,  and  the  whole  reasoning  of  the  Master 
of  the  Bolls  proceeds  upon  that  fact.  After  determining 
that  any  person  aggrieved  may  apply  to  expunge  scandalous 
matter,  he  says,  at  p.  86,  “it  does  not  follow  that  the  whole 
proceeding  is  of  course.”  And  again,  “ I think  that  a per- 
son, not  a party  to  the  record,  cannot  adopt  this  proceeding 
without  special  leave ; he  requires  the  assistance  of  a special 
order,  to  enable  him  to  prosecute  the  reference  with  effect, 
and  to  compel  the  party  whom  he  accuses  of  scandal  to 
prove  the  materiality  of  the  allegations  so  characterised ; 
and  I think  that  the  order  now  in  question  ought  to  be 
discharged,  on  the  'ground  of  its  having  been  obtained  ex 
parte.” 
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I apprehend  the  learned  Judge  meant,  by  special  leave , 
and  special  order , nothing  more  than  that  the  application 
and  order  could  not  be  made  and  obtained  ex  parte.  The 
leave  may  be  obtained  as  well  upon  motion  as  petition. 

There  is  no  very  definite  principle  by  which  to  determine 
when  the  proceeding  should  be  by  petition,  and  when  by 
motion.  It  is  said  the  only  approximation  to  a rule  is,  that 
a motion  is  proper  when  the  issue  tendered  is  simple, 
though  it  may  involve  a great  mass  of  evidence ; and  a 
petition  is  the  proper  course  when  several  distinct  issues 
are  tendered,  though  each  may  require  very  little  evidence 
to  support  it : Drew.  8 Eq.  Pl.  93.  And  under  the  present 
practice  many  matters  are  brought  up  on  motion  that 
formerly  required  a petition,  or  may  be  applied  for  indiffer- 
ently either  way.  Thus  in  Harris  v.  Meyers,  1 Chy.  Ch. 
262,  an  application  to  compel  a tenant  to  attorn,  Yan- 
Koughnet,  C.,  says,  “You  cannot  get  an  order  nisi  against 
a stranger ; that  process  is  only  applicable  to  parties  to  a 
suit ; you  must  serve  a petition  or  notice  of  motion.”  And 
so  in  Jones  v.  Roberts,  12  Sim.  189,  which  was  a motion 
by  a person  not  a party  to  the  suit,  the  Vice  Chancellor 
ruled  that  as  the  title  of  the  applicant  was  stated  in  the 
notice  of  motion,  and  no  long  statement  of  facts  was  needed 
to  shew  the  title,  the  application  might  be  made  on  motion. 

In  the  present  case  the  issue  is  a simple  one,  scandal  or 
no  scandal,  and  I see  no  reason  why  the  application  may 
not  be  made  on  motion.  There  are  no  new  facts  to  be  in- 
troduced into  the  cause ; it  is  only  sought  to  determine  if 
statements  in  an  affidavit,  imputing  improper  conduct  to  a 
solicitor,  for  which  there  is  no  adequate  remedy  if  impro- 
perly introduced  and  allowed  to  remain  on  the  files  of  the 
Court  a standing  and  continuous  slander,  are  to  be  allowed 
to  remain  on  the  files. 

It  was  also  contended  that  the  motion  was  improperly 
made  against  the  clerk  of  the  defendants’  solicitor,  who 
swore  to  the  affidavit  complained  of.  In  this  respect  the 
motion  follows  the  precedent  in  Ex  parte  Kirby  and  Nias, 
Mont.  68,  in  which  the  Vice  Chancellor  said,  that  if  the 
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matter  was  pressed  against  the  clerk,  he  would  cause  pre- 
cedents to  be  examined ; as  it  was  not  pressed,  nothing 
further  seems  to  have  been  done.  I have  not  been  furnished 
with  any  case  in  which  the  order  has  been  made  against 
the  clerk ; and  perhaps  it  is  premature  to  discuss  the  ques- 
tion until  it  is  ascertained  that  the  affidavit  is  scandalous. 
I may  say,  however,  that  if  no  precedent  is  to  be  found,  I 
am  prepared  to  make  one,  and  I think  that  the  application, 
under  the  circumstances  of  this  case,  may  properly  be  made 
against  an  offending  witness  as  well  as  an  offending  party  : 
See  Story’s  Eq.  Pl.,  sec.  881,  a,  7th  ed. 

I therefore  reverse  the  order  of  the  Referee,  with  costs, 
and  direct  him  to  hear  the  application  of  the  plaintiff  and 
his  solicitor. 

Appeal  allowed. 


Finkle  v.  Date. 

Leave  to  appeal  from  Master's  report — G.  0.  253. 

Leave  to  appeal  from  the  Master’s  report  appointing  a receiver,  after  the 
fourteen  days  prescribed  by  Gr.  0.  253,  was  granted,  where  an  appeal 
had  been  made  within  the  fourteen  days  to  the  Referee,  which  was  dis- 
missed, and  the  delay  was  partly  caused  by  doubt  as  to  the  proper 
course  to  pursue. 

[June  10th,  1878. — The  Referee .] 

This  was  an  application  for  leave  to  appeal  from  a de- 
cision of  the  Master  appointing  the  nominee  and  confi- 
dential agent  of  the  plaintiff  receiver  in  this  suit,  after 
the  expiration  of  the  fourteen  days  prescribed  by  G.O.  253. 

It  appeared  that  an  appeal  from  this  decision  had  been 
made  within  the  fourteen  days  to  the  Referee,  which  was 
dismissed,  and  that  part  of  the  delay  was  caused  by  doubt 
as  to  whether  to  make  this  application,  or  to  appeal  from 
that  order. 
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Murdoch,  in  support  ot  the  application,  cited  Simpson  v. 
Ottawa  & Prescott  R.  W.  Go.,  1 Chy.  Ch.  99  ; Nash  v.  Glover , 
6 P.  R.  267. 

N W.  Hoyles,  contra.  The  delay  has  not  been  satisfac- 
torily accounted  for.  If  the  Receiver  misconducts  himself, 
an  application  can  be  made  for  his  removal.  The  Court 
will  only  interfere  with  the  appointment  of  a Receiver  in 
extreme  cases : Kerr  on  Receivers,  108. 

Mr.  Stephens. — I am  not  strongly  impressed  with  the 
merits  of  the  defendant’s  case  for  appeal ; but  there  is  the 
question  whether  Mr.  Schell,  the  nominee  and  the  confi- 
dential agent  of  the  plaintiff,  should  have  been  appointed 
receiver  in  opposition  to  the  wish  of  the  defendant,  and 
this  is  one  which  I think  should  be  finally  disposed  of  by 
a Judge. 

The  defendant  shewed  his  dissatisfaction  with  the  Mas- 
ter’s finding  and  his  intention  to  appeal  by  his  former  un- 
successful motion  in  Chambers,  which  was  made  in  time ; 
and  a portion  at  least  of  the  delay  since,  which  has  not 
been  very  great,  was  taken  up  in  considering  whether  to 
appeal  from  that  order  or  make  the  present  appeal. 

Under  all  the  circumstances  of  the  case,  the  delay  is  not, 
I think,  so  great  as  to  preclude  me  from  making  the  order 
asked. 

Order  granted  on  payment  of  costs  of  the  application. 
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Dismissal  of  bill  for  non-service — Effect  of  defendant  having  moved  for 

injunction. 

The  bill  was  filed  on  the  5th  of  January  to  set  aside  a Crown  grant  of  land 
to  the  defendant,  and  lis  pendens  was  registered  on  the  7th  of  January. 
On  the  5th  of  February  the  defendant,  who  had  never  been  served  with 
the  bill,  applied  for  and  obtained  an  injunction  restraining  the  plaintiff 
from  committing  waste.  Six  months  after  the  filing  of  ‘the  bill  the 
defendant  applied  to  have  it  dismissed  for  non-service. 

Hied,  that  under  the  circumstances  the  defendant  must  be  taken  to  have 
served  himself  with  the  bill,  so  far  as  to  defeat  this  application  ; but, 
Semble,  that  an  application  to  dismiss  for  want  of  prosecution  would 
have  been  granted. 

[June  24th,  1878. — Spragge,  C.] 

This  was  an  application  on  behalf  of  the  defendant  Lee, 
to  dismiss  the  bill  as  against  the  applicant  with  costs, 
for  want  of  service.  The  bill  was  filed  on  the  5th  day  of 
January,  1878,  to  set  aside  letters  patent  which  had  been 
granted  by  the  Crown  to  the  defendant  Lee  upon  his  alleged 
fraudulent  misrepresentations,  and  for  the  issue  of  the  same 
to  the  plaintiff.  A lis  pendens  issued,  and  was  registered  on 
the  7th  day  of  January.  The  defendant  Lee  hearing  that 
the  plaintiff,  who  was  a trespasser  upon  the  land  without 
legal  claim,  was  cutting  timber  and  otherwise  committing 
waste,  applied  for,  and  on  the  5th  day  of  February  ob- 
tained an  injunction  restraining  the  waste.  The  writ  was 
served  on  the  11th  of  February.  The  bill  had  never  been 
served,  and  the  applicant  swore  that  to  the  best  of  his  belief 
the  plaintiff  had  no  intention  of  prosecuting  the  suit. 
An  affidavit  of  the  plaintiff  in  answer  shewed  merely  that 
the  bill  was  filed  in  good  faith,  and  that  the  plaintiff 
had  not  had  the  necessary  funds  to  proceed  with  his  suit 
after  placing  the  lis  pendens  upon  registry,  but  that  he 
expected  he  would  be  able  to  proceed  by  the  Fall  Sittings. 
He  had  committed  no  waste. 

W.  Seton  Gordon  for  the  applicant.  This  application 
is  based  on  the  practice  established  by  Sommerville  v. 
Kerr , 2 Chy.  Ch.  154,  and  followed  in  Moore  v.  Rose - 
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burgh , 2 Chy.  Ch.  406,  and  other  cases.  These  cases 
were  decided  under  the  orders  of  the  6th  February,  1868, 
(our  G.  0.  93,)  as  the  learned  Chancellor  said,  “ expressly 
to  get  rid  of  the  scandal  of  the  delay  so  frequent  in  the 
Court,  occasioned  by  placing  bills  on  the  files,  no  matter 
what  charges  of  fraud  or  objectionable  matter  they  might 
contain,  and  leaving  them  there  unserved.”  This  case  is 
as  strong  as  any  reported,  and  no  leniency  should  be  shewn. 
The  land  is  the  absolute  property  of  the  applicant,  but 
the  existence  of  the  lis  pendens  robs  him  of  his  otherwise 
undoubted  right  to  dispose  of  it.  This  restrictive  power 
which  the  law  affords  to  any  plaintiff,  is  granted  only  on 
the  understanding  that  the  plaintiff  shall  take  steps  so 
that  no  unnecessary  delay  be  occasioned,  or  the  defendant 
be  deprived  of  his  right  for  an  unnecessary  length  of  time. 

Here  six  months  have  intervened  and  the  bill  is  not  yet 
even  served.  If  the  suit  had  been  properly  prosecuted 
the  cause  might  have  been  heard  by  this  time.  Had  this 
application  been  one  on  behalf  of  the  plaintiff  under  order 
93  to  have  service  allowed,  what  must  he  have  shewn  ? 
Not  only  that  he  had  effected  service,  but  that  he  had 
used  all  due  diligence  in  a constant  endeavour  to  effect  ser- 
vice, and  that  the  delay  was  reasonable.  Surely  the  answer 
he  makes  to  this  application,  viz.  : that  he  is  poor,  but  is 
acting  in  good  faith,  would  be  insufficient.  His  answer  is, 
poverty ; but  what  is  the  cost  of  getting  a bill  served  ? 
The  Court  has  provided  proper  means  for  paupers  to  sue, 
and  will  not  permit  the  excuse  of  poverty  to  be  offered  in 
other  cases. 

But  beyond  the  merits  the  Court  has  no  discretion.  An 
undertaking  to  speed  the  cause,  which  is  all  the  plaintiff 
can  here  offer,  is  declared  by  order  276  not  sufficient.  By 
the  order  it  must  be  shewn  that  the  suit  has  been  prose- 
cuted with  due  diligence. 

Wm.  MulocJc  for  the  plaintiff.  The  defendant  made  an 
independent  application  on  his  own  behalf  for  an  injunction 
against  the  plaintiff.  In  support  of  this  application  he 
produced  and  read  the  bill  of  complaint ; and  on  this  mo- 
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tion  he  obtained  an  injunction.  Without  producing  the 
bill  of  complaint  he  could  not  have  obtained  the  injunction. 
Having  then  possessed  himself  of  the  bill  of  complaint, 
and  shewn  to  the  Court  that  he  was  thereby  affected  by 
it,  he  obtained  substantial  relief  in  the  suit  against  the 
plaintiff.  Having  therefore  taken  fruits  by  the  suit,  he 
must  be  held  to  have  served  himself  with  the  bill  and  is 
estopped  from  saying  that  he  has  not  been  served.  The 
application  therefore  being  to  dismiss  for  non-service  must 
fail. 

Gordon , in  reply.  It  cannot  be  seriously  contended 
that  the  applicant  by  his  action  in  obtaining  an  injunc- 
tion has  waived  any  right  to  make  the  application  he  now 
does.  He  had  no  more  notice  of  the  bill  than  has  any 
other  applicant  against  whose  lands  a Us  pendens  has  been 
filed.  It  is  not  shewn  that  even  in  obtaining  this  in- 
junction he  was  ever  possessed  either  personally  or  other- 
wise of  a copy  of  the  bill,  and  he  might  have  made  use  of 
the  original  on  the  files  of  the  Court.  If  he  had  a copy 
it  is  not  shewn  to  have  been  an  office  copy,  or  indorsed 
as  directed  by  order  86.  But  even  actual  personal  ser- 
vice of  a true  copy  is  no  service  whatever.  The  applicant 
is  entitled  under  the  orders  to  personal  service  of  an  office 
copy,  and  has  never  been  served. 

It  is  opposed  to  the  principle  underlying  the  doctrine  of 
waiver  that  B,  should  be  held  to  have  waived  any  right  as 
against  A.,  by  taking  a step  which  A’s  act  compelled  him 
involuntarily  to  take.  True,  it  may  be  said  he  might 
have  filed  a bill  against  the  plaintiff  for  the  injunction,  but 
had  he  done  so,  the  suits  would  have  been  consolidated, 
and  the  costs  (the  plaintiff  acknowledges  himself  worthless,) 
increased. 

The  applicant  cannot  be  held  to  have  been  served  with 
the  bill ; he  cannot  be  held  to  have  waived  service ; and 
hence  his  right  to  have  the  bill  dismissed  is  unimpeachable. 

Mr.  Stephens. — It  is,  I think,  in  my  discretion,  upon 
every  application  to  dismiss  a bill,  either  to  dismiss  or  to 
53 — VOL.  VII  P.R. 


418 


CHANCERY  CHAMBERS. 


allow  the  hill  to  stand  upon  proper  undertakings.  The 
order  I make  is,  that  upon  the  plaintiff  undertaking  to  go 
to  a hearing  at  the  next  sitting  at  the  place  where  the 
venue  is  laid,  the  application  he  refused,  costs  to  be  costs  in 
the  cause  to  the  applicant. 

The  applicant  appealed. 

The  appeal  was  argued  by  the  same  counsel. 

Spragge,  C. — If  this  application  had  been  to  dismiss  the 
bill  for  want  of  prosecution,  I cannot  say  that  I should  feel 
inclined  to  uphold  the  decision  appealed  from  ; but  it  is  to 
dismiss  for  want  of  service  or  non-service,  and  I think  that 
the  applicant  is  not  in  a position  to  support  the  application 
on  that  ground.  In  my  opinion,  having  applied  for,  and,  on 
notice  to  the  plaintiff,  obtained  an  injunction,  he  must  be 
taken  to  have  served  himself  with  the  bill,  at  least  so  far 
a?  to  debar  his  right  to  the  remedy  he  seeks. 

Appeal  dismissed , with  costs. 


Robertson  y.  Robertson. 

Leave  to  rehear  after  time  elapsed. 

An  application  for  leave  to  rehear  an  order  made  upon  an  appeal  from 
the  taxation  of  the  plaintiff’s  costs  in  an  administration  suit  after  the 
time  for  rehearing  had  elapsed,  on  the  ground  that  the  applicant  had 
abstained  from  rehearing  until  a petition  against  his  solicitors,  pending 
in  the  same  Court,  and  charging  them  with  gross  misconduct  in  the 
management  of  the  suit  and  the  estate,  should  be  disposed  of,  was 
refused,  for  that  such  a reason  could  be  understood  only  as  implying 
that  the  Judges  might  be  prejudiced  by  such  charges,  and  was  clearly 
inadmissible  and  insufficient. 

[September  16th,  1878. — Proudfool,  Y.C.] 

This  was  an  application  for  leave  to  rehear  an  order 
made  upon  an  appeal  from  the  taxation  of  the  plaintiffs’ 
costs,  notwithstanding  the  lapse  of  the  time  within  which 
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it  might  as  of  course  have  been  reheard,  (the  judgment 
is  reported  in  24  Grant,  555).  There  had  been  pending 
during  the  interval  a petition  against  the  solicitors  for  the 
plaintiff,  charging  them  with  fraudulent  mismanagement 
of  the  estate  during  its  administration  in  the  Master’s 
office,  and  it  was  sought  by  this  petition  to  deprive  the 
solicitors  of  all  their  costs  of  suit,  on  the  ground  of  such 
mismanagement,  and  in  addition  to  charge  them  with  a 
very  large  sum  of  money  which  it  was  alleged  had  been 
lost  to  the  estate  through  their  instrumentality.  The 
petition  had  been  ultimately  dismissed  with  costs,  and 
the  plaintiffs  now  desired  to  rehear  the  order  made  upon 
appeal  from  the  taxation. 

Ewart,  for  the  application,  argued  that  the  delay  was 
sufficiently  accounted  for.  It  was  reasonable  that  the 
petition,  which  sought  to  deprive  the  solicitors  of  all  their 
costs,  should  have  been  disposed  of  before  any  further  pro- 
ceedings were  had  to  determine  what  amount  they  should 
get  if  ultimately  it  turned  out  they  were  to  get  any  at  all. 
At  all  events  no  one  will  be  injured  by  the  rehearing,  and 
if  the  solicitors  are  entitled  to  the  large  amount  disallowed 
to  them  upon  taxation,  they  should  have  an  opportunity 
of  asserting  it.  It  is  not  denied  that  the  work  charged  for 
was  beneficial  to  the  estate,  and  it  is  not  alleged  that  it 
could  have  been  done  better  or  at  less  expense. 

Boyd,  Q.  C.,  contra.  The  reason  given  for  the  delay  is 
not  one  that  should  be  accepted.  A rehearing  will  delay 
the  winding-up  of  the  estate. 

Spragge,  C. — Since  the  argument  upon  this  application 
for  leave  to  re-hear  after  the  time  for  re-hearing  has  expired, 
I have  examined  the  affida\it  of  Mr.  Calvin  Brown  to  see 
upon  what  it  is  exactly  that  he  grounds  his  application. 
It  appears  that  he  had  advisedly  abstained  from  re-hearing 
until  a petition  against  him  and  his  partner  pending  in  this 
Court  should  be  disposed  of.  That  petition  had  been  pre- 
sented before  the  hearing  of  the  appeal  from  the  taxation 
of  the  Master  which  the  solicitors  are  now  seeking  to  re- 
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hear ; and  one  of  them,  Mr.  Calvin  Brown,  in  his  affidavit, 
gives  his  reason  for  not  proceeding  to  re-hear,  as  follows : — 

“Before  the  hearing  of  said  appeal,  and  until  the  23rd  day 
of  January,  there  has  been  pending  in  this  Court  a petition 
against  the  said  solicitors,  containing  things  of  gross  mis- 
conduct in  connection  with  the  management  of  this  suit 
and  the  said  estate,  and  the  said  solicitors  have  been  much 
harassed  and  annoyed  by  the  instigators  of  said  petition, 
and  the  same  has  been  a source  of  much  loss  and  detriment 
to  them.  The  petitioners  in  such  petition  endeavoured  in 
every  way  to  injure  the  said  solicitors,  by  publishing  circu- 
lars giving  information  as  to  the  bills  of  costs  of  the  said 
solicitors  and  otherwise.  For  these  reasons,  and  because 
of  the  cloud  under  which  the  said  solicitors  felt  themselves 
to  be,  because  of  such  charges  made  against  them,  the 
plaintiffs  refrained  from  having  the  said  order  re-heard, 
wishing  first  to  displace  and  disprove  such  charges.” 

I can  understand  these  reasons  only  in  one  sense,  that 
the  solicitor  apprehended  that  the  charges  contained  in  the 
petition,  and  the  publicity  given  to  them  by  the  petition, 
would  prejudice  the  minds  of  the  Judges  before  whom  the 
order  made  upon  the  appeal  would  be  re-heard,  so  that  they, 
the  solicitors,  could  not  safely  proceed  to  re-hear  until  the 
prejudice  thereby  created  should  be  dispelled. 

I think  it  is  impossible  for  the  Court,  without  derogating 
from  its  own  self  respect,  to  hold  this  motive  or  object 
avowed  by  the  solicitors  to  be  any  reason  whatever  for 
not  proceeding  to  re-hear. 

Such  reasons  are  given  for  a change  of  venue  in  common 
law  cases,  viz.,  that  a jury  in  the  county  where  the  venue 
is  laid  is  prejudiced  ; and  that  the  party  applying  will  not 
probably  have  a fair  trial  in  that  county.  But  so  far  as 
my  experience  and  knowledge  go,  such  a reason  has  not 
been  offered  as  that  the  Judges  of  a Court  will  be  preju- 
diced so  that  a suitor  may  not  have  a fair  hearing. 

If  such  a reason  were  allowed  to  prevail,  it  ought  to  be 
a ground  for  changing  a venue  in  this  Court,  or  for  post- 
poning a hearing  on  circuit  on  account  of  a particular  Judge 


ROBERTSON  V.  ROBERTSON. 


421 


taking  it,  or  to  be  allowed  as  a sufficient  answer  to  an 
application  to  dismiss  for  want  of  prosecution  ; all  which, 
in  my  opinion,  would  be  out  of  the  question. 

I think  this  short  point  is  quite  sufficient  ground  for 
refusing  this  application ; and  not  only  so,  but  that  it  is 
emphatically  the  ground  upon  which  it  should  be  refused. 
But  if  the  reason  given  by  the  solicitors  could  at  all  be 
entertained,  I should  hold  it  a very  weak  one  in  this  case, 
for  what  they  complain  of  is  that  my  brother  Proudfoot 
found  as  a fact,  that  at  a certain  stage  in  the  Master’s 
office  the  solicitor  knew  that  the  estate  in  course  of  adminis- 
tration was  insolvent.  Can  I,  with  any  propriety,  admit 
that  this  petition  and  its  publicity  could  possibly  influence 
the  Court  upon  such  a question,  even  if  I could  admit  that 
it  might  be  prejudiced  if  the  point  to  be  re-heard  were  a 
difficult  one ; but  this  I do  not  admit,  but  entirely  repudiate 
the  idea. 

Upon  referring  to  the  judgment  of  my  learned  brother, 
in  24  Grant,  I find  that  he  was  under  no  mistake  as  to  the 
costs  being  given  by  the  decree.  He  says  in  so  many  words 
that  the  question  is  not  open. 

I dispose  of  the  application,  however,  upon  the  ground 
which  I have  indicated  as  the  proper  one. 

The  application  is  refused,  with  costs. 
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Simon  y.  Le  Banque  Nation  ale. 

Security  for  costs. 

After  an  order  for  security  for  costs  had  been  made,  the  cause  came  on  to 

be  heard,  and  was  postponed  on  terms  which  were  arranged  at  the  time. 

Subsequently  an  application  for  further  security  was  made. 

Held , that  such  an  order  could  not  be  made  at  this  stage,  as  the  applica- 
tion should  have  been  made  at  the  hearing. 

[September  16th,  1878. — Blake , V.C.] 

In  this  suit  the  defendants  had  obtained  an  order  for 
$400  as  security  for  costs,  and  when  the  cause  came  on  for 
examination  and  hearing  the  hearing  was  postponed,  but 
no  application  was  then  made  for  further  security. 

Subsequently,  Snelling  moved  for  an  order  that  the  plain- 
tiff should  give  further  security.  He  cited  Imperial  Bank 
of  China  v.  Bank  of  Hindostan , L.  R 1 Chy.  App.  437; 
Western  of  Canada  Oil  Co.  v.  Walker , L.  R 10  Chy.  App. 
628:  Republic  of  Costa  Ricav.  Erlan ger,  L.  R3Chy.  Div.  62. 

Cassels,  contra.  The  defendants  themselves  took  out  the 
order  with  the  amount  settled  at  $400,  and  no  leave  to  ap- 
ply to  have  the  amount  increased  was  reserved.  There  is 
no  special  order  in  this  country  to  help  defendants,  as  in 
Republic  of  Costa  Rica  v.  Briar  ger.  He  referred  to 
Ganson  v.  Finch , 3 Chy.  Ch.  296;  G.  O.  321. 

Snelling , in  reply.  It  is  not  necessary  to  get  rid  of  first 
order  before  applying.  Defendant  could  not  know  before 
answer  that  the  costs  would  be  so  heavy. 

The  Referee. — I do  not  think  the  defendants  are  es- 
topped from  applying  for  further  security  merely  because 
they  have  already  obtained  an  order  for  $400. 

The  plaintiff  appealed. 

The  appeal  was  argued  by  the  same  counsel. 

Blake,  V.  C. — When  this  cause  came  on  for  examination 
and  hearing,  on  the  23rd  of  last  May,  the  counsel  for  plaintiff 
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and  defendants  argued  the  question  of  the  terms  on  which 
the  examination  and  hearing  should  be  postponed.  I then  dis- 
posed of  the  matter  and  determined  the  points  raised.  The 
order  of  the  Referee  opens  this  matter  afresh,  and  by  it  he 
orders  that  further  security  should  be  given  for  costs  to  be 
incurred  on  this  adjournment.  I do  not  think  he  can  do  this. 
My  impression  of  what  took  place  when  the  case  stood 
over  leads  me  to  the  conclusion  that  if  it  had  then  been 
demanded  of  me,  I should  not  have  required  the  plaintiff 
to  give  fresh  security  for  costs.  Then  was  the  time  for 
applying  for  such  an  order,  as  a term  of  allowing  the  post- 
ponement of  the  hearing.  It  was  not  then  done,  and  should 
not  be  allowed  now. 

I think  this  appeal  should  be  allowed  ; no  costs  to  either 
party,  the  point  not  having  been  taken  in  the  argument 
before  the  Referee. 


Cotton  v.  Rodgers. 

Dismisal  of  bill — Filing  answer — Effects  of — Change  of  venue. 

The  bill  was  filed  on  the  9th  of  June,  1877,  the  venue  being  laid  at 
Ottawa.  On  the  20th  of  August,  1878,  the  defendant  filed  his  answer ; 
and  the  plaintiff  obtained  an  order  to  amend  on  the  18th  of  September 
following,  which  was  not  served  till  after  a notice  of  motion  to  dismiss 
the  bill  for  want  of  prosecution  on  the  23rd  of  September.  The 
sittings  at  Ottawa  were  on  the  18th  of  September. 

Held,  that  the  defendant  had  by  filing  his  answer  condoned  any  delay 
on  the  plaintiff’s  part  before  that  date,  and  that  there  had  been  no 
such  delay  subsequently  thereto  as  to  justify  a dismissal  of  the  bill  or 
changing  the  venue. 

After  an  order  of  the  Referee  changing  the  venue,  and  prior  to  an 
appeal  therefrom,  the  defendant  answered  the  amendments. 

Semble,  that  the  defendant  thereby  waived  his  right  to  dismiss  for  any 
previous  default. 

[October  25th,  1878 .—Proudfoot,  V.  C.] 

This  was  an  application  to  dismiss  the  plaintiffs  bill  for 
want  of  prosecution. 
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It  appeared  that  the  bill  was  filed  on  the  9th  June,  1877, 
the  venue  being  laid  at  Ottawa.  The  plaintiff,  on  filing 
the  bill,  had  moved  for  an  injunction,  to  avoid  which  the 
defendant  had  accepted  the  alternative  offered  by  the  Vice- 
Chancellor  of  paying  $200  a month  to  the  plaintiff.  After- 
wards the  plaintiff  was  put  into  insolvency,  and  the  result 
of  cross  applications  was,  that  the  bill  should  stand  revived 
in  the  name  of  the  plaintiff’s  assignee  on  payment  of  the 
sum  of  $1,600  into  Court  by  the  defendant.  The  defendant 
accordingly  paid  the  money,  and  filed  his  answer  on  the 
20th  August,  1878.  On  the  18th  September  the  plaintiff 
took  out  an  order  to  amend  the  bill,  but  did  not  serve  it 
until  after  the  defendant  had  given  notice  of  motion  to 
dismiss  for  want  of  prosecution  on  the  23rd  of  September. 

The  defendant  explained  his  delay  in  filing  the  answer 
on  the  ground  that  the  plaintiffs  had  from  time  to  time 
adjourned  their  motion  to  revive  the  suit,  pending  pro- 
ceedings in  Lower  Canada  to  set  aside  the  insolvency. 

Maclennan,  Q.  C.,  for  the  defendant. 

W.  Barwick,  contra. 

Mr.  Stephens. — On  the  pleadings,  as  they  stand  at  pre- 
sent, only  two  points  are  raised : 1st.  That  the  plaintiff 
was  insolvent  when  the  suit  was  brought.  2nd  That  from 
the  date  of  the  issue  of  the  writ  in  insolvency  his  partner- 
ship with  the  defendants  was  dissolved,  and  he  had  conse- 
quently no  right  to  bring  or  prosecute  this  suit. 

As  to  the  question  of  insolvency,  it  has  been  adjudicated 
upon  by  Courts  of  competent  jurisdiction  in  the  Province 
of  Quebec,  and  as  I presume  the  evidence  required  will  be 
merely  formal  proof  of  the  proceedings  in  those  Courts,  the 
cause  can  be  heard  as  well  and  as  cheaply  at  Toronto  or 
elsewhere,  as  at  the  place  where  the  venue  is  laid.  I think, 
therefore,  that  looking  at  the  orders  already  made  for  pay- 
ment of  money  into  Court,  the  amount  paid  into  and  now 
lying  in  Court,  and  the  delay  which  has  already  taken 
place,  the  plaintiff  ought  to  be  put  on  terms  to  go  to  a 
hearing  this  fall,  or  that  the  bill  be  dismissed. 
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It  was  stated  on  the  argument  that  an  order  had  been 
obtained  to  amend  the  bill,  hut  the  order  had  not  been 
served,  nor  the  amendments  made.  The  proposed  amend- 
ments were  not  produced  or  shewn  to  me.  If  they  are  of 
such  a character  as  to  require  the  examination  of  numer- 
ous witnesses,  that  may  possibly  be  a ground  for  an  appli- 
cation to  vary  this  order ; but  at  present  I can  only  deal 
with  the  matter  on  the  papers  before  me. 


The  plaintiff  appealed  from  this  decision. 

C.  Moss,  for  the  plaintiff. 

Maclennan,  Q.  C.,  contra. 

Proudfoot,  Y.  C. — In  considering  this  appeal  from  the 
order  of  the  Referee,  on  a motion  to  dismiss  for  want  of 
prosecution,  ordering  plaintiff  to  go  to  a hearing  at  Toronto, 
I do  not  think  that  any  delay  of  the  plaintiff  in  his  pro- 
ceedings before  the  filing  of  the  answer  should  be  looked 
at.  It  is  quite  possible  he  may  have  been  very  dilatory, 
but  putting  in  the  answer  must  be  taken  to  have  condoned 
any  objections  upon  that  ground. 

The  bill  was  filed  laying  the  venue  at  Ottawa,  and  as  a 
general  rule  the  hearing,  and  the  reference,  are  to  take 
place  there.  The  bill  was  filed  on  the  9th  of  June,  1877,  and 
the  answer  on  the  20th  of  August,  1878.  On  the  18th  of 
September,  1878,  and  within  the  month  the  plaintiff  had 
for  filing  his  replication,  he  took  out  an  order  to  amend, 
and  under  it  he  would  have  fourteen  days  to  make  the 
amendment,  which  would  expire  about  the  2nd  or  3rd  of 
October.  But  this  order  was  not  served  until  after  the 
defendant  had  given  notice  of  motion  to  dismiss,  which 
was  on  the  23rd  of  September.  The  sittings  at  Ottawa 
were  on  the  18th  of  September. 

As  an  order  to  amend,  for  the  purpose  at  all  events  of 
interrupting  proceedings  of  the  defendant,  only  takes  effect 
54 — VOL.  VII  P.lt. 
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from  the  service,  DocnieU’s  Chy.  Pr.  348,  5th  ed.,  and  this 
was  not  served  till  after  notice  of  motion  to  dismiss  was 
given,  more  than  a month  after  filing  the  answer,  I must 
take  the  motion  to  have  been  strictly  regular. 

But  that  does  not  determine  that  the  bill  should  be  dis- 
missed. The  plaintiff  has  amended  under  the  order  he  got 
for  that  purpose,  and  the  defendant  has  answered  the 
amendments  subsequent  to  the  order  now  appealed  from. 
This  of  itself  seems  to  me  very  nearly  equivalent  to  a 
waiver  of  their  right  to  dismiss  for  any  prior  default. 

Whether  that  be  so  or  not,  I do  not  think  the  plaintiff 
has  been  guilty  of  such  delay  as  to  justify  dismissing  his 
bill,  or  imposing  on  him  the  condition  of  having  the  case 
heard  elsewhere  than  at  the  place  where  the  venue  was 
laid. 

The  answer  having  been  filed  on  the  20th  of  August,  the 
plaintiff  had  till  the  18th  of  September  to  reply,  and  then 
to  give  fourteen  days’  notice  of  hearing.  But  the  sittings- 
at  Ottawa  were  on  the  18th  of  September.  I think  the 
plaintiff  is  not  bound  to  take  any  of  these  proceedings 
more  speedily  than  the  time  fixed  by  the  orders. 
Of  course  he  may  do  so,  but  when  discussing  improper 
delay  on  his  part,  I do  not  think  any  delay  improper  which 
is  justified  by  the  orders.  He  would  have  been  strictly 
regular  in  filing  his  replication  on  the  18th,  and  then  need 
have  taken  no  step  till  just  time  enough  to  give  notice  of 
hearing  for  the  next  spring  sittings  at  Ottawa.  If  in  this 
case  plaintiff  does  not  join  issue  within  the  proper  time 
after  the  answer  to  the  amended  bill,  there  may  be  a fresh 
cause  for  a notice  to  dismiss.  But  the  sufficient  answer  to 
that  would  be,  the  filing  of  the  replication  where  no  sitting 
has  been  lost. 

I therefore  think  this  order  should  not  have  been  made. 
The  defendant  himself  does  not  seem  to  have  been  particu- 
larly diligent,  as  he  was  in  default  under  an  order  to  pro- 
duce from  the  26th  of  September  till  the  7th  of  October. 

It  was  pressed  on  the  part  of  the  defendant  that  I 
should  not  interfere  unless  it  appear  that  the  plaintiff  will 
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probably  succeed  at  the  hearing,  and  that  here  the  case  is 
clear  that  the  defendant  must  succeed ; but  I cannot  try 
the  case  on  a motion  of  this  kind. 

I think  the  defendant  entitled  to  the  costs  of  the  motion, 
but  not  of  the  order  made  upon  it ; and  that  he  must  pay 
the  costs  of  this  appeal. 

Appeal  allowed. 


Ellwood  v.  Peirce. 

Sale  under  decree — Payment  of  purchase  money  into  Court — Acceptance 

of  title. 

A motion  made  to  compel  a purchaser  to  pay  the  purchase  money  into 
Court  before  he  had  accepted  the  title  was  refused,  and  a reference 
directed  as  to  title  ; but  neither  party  desiring  such  a reference,  the 
application  was  dismissed. 

Crooks  v.  Street , 1 Chy.  Oh.  95,  followed. 

[October  28th,  1878. — The  Referee .] 

J.  S.  Ewart,  for  the  plaintiff,  moved  to  compel  a purchaser 
to  pay  his  purchase  money  into  Court.  By  the  conditions 
of  sale  ten  per  cent,  was  to  be  paid  at  the  time  of  sale,  and 
the  balance  in  one  month  thereafter.  An  affidavit  of  the 
plaintiff’s  solicitor  was  read,  which  stated  that  several 
applications  had  been  made  to  the  purchaser  to  pay  in  his 
money,  that  the  purchaser  had  expressed  himself  satisfied 
as  to  the  title,  and  that  no  abstract  had  been  demanded  or 
requisitions  made.  In  answer,  an  affidavit  was  filed  stating 
that  there  were  a lis  pendens  and  two  unsatisfied  mort- 
gages registered  against  the  land,  and  that  that  was  partially 
the  reason  for  the  non-payment. 

N.  W.  Hoyles,  for  the  purchaser,  contended  that  until  the 
title  had  been  accepted  or  proved  there  could  be  no  order 
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made,  and  asked  that  the  application  might  he  refused,  with 
costs,  citing  Crooks  v.  Street,  1 Chy.  Ch.  95. 

Ewart,  in  reply.  Crooks  v.  Street  proceeds  upon  the 
English  practice,  which  requires  the  purchaser  to  take  the 
initiative  in  completing  the  sale,  and  requires  him  to  move 
for  leave  to  pay  in  his  purchase  money.  This  he  cannot 
do  until  he  has  accepted  the  title,  for  payment  is  there  an 
acceptance  of  the  title.  The  vendor  can  only  move  where 
the  purchaser  is  in  default,  and  so  it  comes  that  no  motion 
can  be  made  until  the  title  has  been  accepted.  Our  prac- 
tice is  entirely  diflerent,  and  payment  of  purchase  money 
is  not  an  acceptance  of  the  title.  Even  under  the  old 
practice,  if  the  vendor  procured  the  certificate  to  be  confirmed 
he  might  move  to  compel  payment  without  a reference  as 
to  title  : Newland’s  Practice,  544.  The  only  authorities 
cited  in  Crooks  v.  Street  are  English  authorities,  and  the 
difference  in  the  practice  is  not  referred  to.  A directly  con- 
trary practice  is  laid  down  in  the  subsequent  case  of 
Stewart  v.  Stewart,  1 Chy.  Ch.  248.  Here,  at  all  events,  the 
purchaser’s  delay  is  sufficient  to  justify  the  order  : General 
Order,  890. 

The  Referee,  after  taking  time  to  consider  the  matter, 
directed  a reference  as  to  title. 

Neither  party  desiring  a reference,  an  order  was  made 
dismissing  the  application.  Under  the  circumstances  the 
costs  were  made  costs  in  the  cause. ' 

Application  refused . 
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Queen  y.  Smith. 

Jurisdiction  of  Referee — A.  J.  Act,  1873,  sec.  35. 

The  Keferee  has  no  jurisdiction  to  make  an  order  under  section  35  of  the 
A.  J.  Act,  1873,  referring  it  to  the  Master  to  determine  whether  a 
conveyance  made  hy  a judgment  debtor  is  fraudulent ; and  Spragge, 
C.,  refused  to  hear  an  appeal  from  the  Master’s  report,  holding  that 
all  proceedings  under  such  order  were  null  and  void. 

[November  1st,  1878. — The  Referee.] 

The  plaintiff,  a judgment  creditor,  with  executions  in 
the  hands  of  the  sheriff  against  the  goods  and  lands  of  the 
defendant,  Smith,  applied  to  the  Referee  in  Chambers  ex 
parte  for  an  order,  under  the  A.  J.  Act,  1873,  sec.  35,  calling 
upon  the  defendant,  Smith,  and  one  Sirr,  to  attend  before  the 
Referee  in  Chambers  to  shew  cause  why  a certain  convey- 
ance of  lands  from  the  said  defendant  to  the  said  Sirr 
should  not  be  set  aside,  as  having  been  made  to  delay, 
hinder,  and  defraud  the  plaintiff  in  the  recovery  of  his 
execution  debt ; and  why  the  said  lands,  or  a competent 
part  thereof,  should  not  be  sold  in  manner  directed  by  the 
Act,  to  satisfy  the  said  debt. 

On  the  return  of  the  order, 

Cattanach,  for  the  defendant,  Smith,  and  the  grantee, 
Sirr,  objected  that  the  order  should  have  been  made  return- 
able before  a Judge  in  Chambers.  The  words  of  the  Act 
are  “ The  Court  or  a Judge  in  Chambers.”  The  Referee 
has  thus  clearly  no  jurisdiction  to  make  an  order  for  a sale 
of  the  property,  or  a reference  to  the  Master,  as  asked.  In 
Wark  v.  Moulton , 7 P.  R.  144,  this  practice  was  instituted,, 
and  the  precedent  should  be  respected  and  followed. 

Bain , for  the  plaintiff.  The  order  was  properly  drawn. 
By  the  general  orders  the  Referee  has  power  to  transact 
any  such  business,  and  exercise  any  such  jurisdiction  as  by 
virtue  of  any  statute  is  done  by  a Judge  sitting  in  Cham- 
bers, except  in  certain  enumerated  matters.  Although  the 
general  order  was  made  before  the  Act,  its  principle  is 
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apparent — to  give  the  Referee  jurisdiction  in  all  Chamber 
matters,  not  such  as,  from  their  important  nature,  should 
clearly  claim  the  personal  attention  of  the  Judges.  Wark 
y.  Moulton  does  not  establish  any  practice. 

The  Referee  made  an  order  referring  it  to  the  Master 
to  determine  whether  or  not  the  conveyance  was  made  to 
delay,  hinder  or  defraud  the  plaintiff. 

On  appeal  from  the  report  of  the  Master,  the  objection 
was  taken  that  the  Referee  had  no  jurisdiction  to  make  the 
order  directing  the  reference,  when 

Spragge,  C.,  refused  to  hear  the  appeal,  declaring  that 
the  Act  gave  no  jurisdiction  to  the  Referee  to  make  the 
order,  and  that  consequently  all  proceedings  had  under  it 
were  null  and  void. 


Re  Gilchrist,  Bohn  v.  Fife. 

Execution — Payment  out  of  money  in  Court. 

Where  a judgment  creditor  petitioned  for  payment  out  to  him,  or  that 
the  sheriff  might  be  permitted  to  seize,  under  writs  in  his  hands,  funds 
in  Court  standing  to  the  credit  of  his  debtor,  upon  which  a stop  order 
had  been  issued  before  the  cheque  was  drawn,  an  order  was  made 
directing  a cheque  to  be  made  out  in  favour  of  the  petitioner. 

[November,  1878. — The  Referee .] 

The  report  in  this  matter  found  Hugh  Gilchrist,  a legatee, 
entitled  to  $275,  and  the  decree  on  further  directions 
ordered  this  sum  to  be  paid  out  to  him.  A stop-order  on 
this  money  was  granted  before  the  cheque  was  made  out, 
on  the  application  of  one  Hugh  McDougall,  who  was  a 
judgment  creditor  of  Gilchrist’s  to  the  extent  of  some  $300. 
Writs  had  been  placed  in  the  hands  of  the  sheriff  of  the 
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county  of  Simcoe,  and  the  sheriff  of  the  county  of  York, 
but  nothing  could  be  made  upon  them,  and  the  sheriffs 
were  prepared  to  return  them  nulla  bona. 

W.  Seton  Gordon  now  presented  the  petition  of  Hugh 
McDougall  for  the  payment  out  to  him  in  satisfaction  pro 
tanto  of  his  debt  of  the  moneys  lying  in  Court  to  the  credit 
of  Gilchrist,  or  that  the  sheriff  be  permitted  to  seize  them 
under  the  writ  in  his  hands.  In  support  of  the  petition, 
he  referred  to  R.  S.  0.,  ch.  66,  sec.  28,  “the  sheriff  shall 
seize  any  money  or  bank  notes,  and  any  cheques,  &c., 
belonging  to  the  person  against  whose  effects  the  writ  of 
fieri  facias  has  issued.”  Since  this  money  is  in  the  pos- 
session of  the  Court,  it  is  deemed  an  act  of  courtesy  to  ask 
its  permission  before  directing  the  sheriff  to  seize  : Mc- 
Carthy v.  Wilson,  7 P.  R.  122 ; Gourtoy  v.  Vincent,  15 
Beav.  487  ; Ex  parte  Reece,  16  L.  T.  501. 

E.  Douglas  Armour  for  the  respondent.  All  the  cases 
cited  merely  establish  that  a stop-order  may  be  granted, 
which  has  already  been  done  at  the  request  of  the  petitioner. 
It  is  not  a necessary  consequence  that  it  should  be  followed 
by  an  order  for  the  payment  out  to  the  creditor.  On  the 
contrary,  in  Ex  parte  Reece,  the  Accountant-General  “ certi- 
fied that  he  knew  of  no  instance  of  an  order  on  him  to  pay 
money  over  to  an  execution  creditor,  although  there  were 
orders  to  pay  assignees  of  insolvent  debtors  and  sequestra- 
tors.” In  one  case  where  a cheque  had  been  made  out,  the 
Court  allowed  the  sheriff  to  seize  it ; but  in  that  case  it 
was  expressly  held  that  before  the  cheque  was  made  out, 
the  fund  did  not  belong  to  the  debtor  within  the  meaning 
of  the  Act,  but  was  a mere  chose  in  action  and  could  not 
be  seized : Wood  v.  Wood,  4 Q.  B.  397.  Here  no  cheque 
is  made  out,  hence  the  money  cannot  be  seized.  There  is 
nothing  tangible  ; nothing  but  an  indebtedness  to  the  judg- 
ment creditor.  If,  however,  it  be  held  that  the  sheriff  can 
seize,  then  it  is  he  who  should  make  the  application,  and 
not  the  present  petitioner.  Even  if  a cheque  be  made  out, 
it  is  submitted  that  the  sheriff  cannot  seize  it ; for  it  does 


432 


CHANCERY  CHAMBERS. 


not  become  the  property  of  the  judgment  creditor  until 
after  delivery.  It  may  be  cancelled  at  any  time  before 
then  by  the  drawer. 

Gordon,  in  reply.  If  the  objection  that  no  cheque  had 
been  actually  made  out,  had  any  weight,  leave  would  be 
asked  that  the  prayer  of  the  petition  be  amended  so  as 
to  pray  that  a cheque  be  forthwith  made  out,  and  be  ordered 
to  be  delivered  over  to  the  sheriff.  However,  this  circuity 
of  procedure  may  be  avoided  by  ordering  payment  to  the 
appellant  directly. 

The  Referee  intimated  that  if  he  thought  the  objection 
that  a cheque  had  not  been  made  out  a tenable  objection, 
he  could  easily  avoid  it  by  directing  that  a cheque  should 
be  issued,  and  thereupon  the  sheriff  should  be  at  liberty  to 
seize.  But  he  was  of  opinion  that  he  could  take  the  simpler 
and  more  direct  course  of  ordering  a cheque  to  be  made 
out  in  favour  of  the  petitioner. 

Order  accordingly. 


London  and  Canadian  Loan  and  Assurance  Company 
v.  Pulford. 

Mortgage  suit — Sale — Deposit  by  subsequent  incumbrancer — G.  0.  456. 

Where  a subsequent  incumbrancer  paid  $80  into  Court  and  obtained  a sale 
under  G.  0.  456,  which  proved  abortive,  and  the  costs  were  taxed  at 
$165: — Geld,  that  he  could  not  be  compelled  to  pay  the  difference 
between  the  deposit  and  the  taxed  costs  5 and  that  the  plaintiff  should 
have  objected  to  the  deposit  as  being  insufficient  before  the  sale  took 
place. 

[December  9th,  1878. — Proudfoot,  V.C.] 
This  was  a mortgage  case. 

Molsons’  bank  were  made  defendants  in  the  Master’s 
office  as  subsequent  incumbrancers.  The  bank,  desiring 
a sale,  made  a deposit  of  $80,  assuming  to  act  under 
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G.  O.,  456.  The  sale  proved  abortive,  and  the  plaintiff 
then  obtained  a foreclosure  order.  The  costs  of  the  abor- 
tive sale  had  been  taxed  at  $ 165,  and  the  plaintiffs  applied 
to  the  Referee  for  an  order  on  the  bank  to  pay  the  differ- 
ence between  the  amount  of  the  deposit  and  the  taxed 
costs. 

Mr.  Stephens  dismissed  the  application  on  the  ground 
that  the  order  had  been  acquiesced  in  by  the  plaintiffs,  and 
that  there  was  no  equity  to  compel  the  defendants  to  pay 
more  than  they  had  been  required  to  pay  under  the  General 
Orders  and  the  practice  of  the  Court  thereunder,  after  all 
the  expenses  had  been  incurred,  and  when  it  was  too  late 
to  determine  whether  they  would  be  willing  to  incur  the 
additional  liability  or  not. 

From  this  decision  the  plaintiffs  appealed. 

F.  Arnoldi,  for  the  appeal.  In  equity  the  plaintiffs  are 
entitled  to  have  the  deficiency  paid  to  them  by  the  bank. 
The  granting  of  a sale  at  all  in  foreclosure  suits  is  an  in- 
dulgence, and  the  party  asking  it  should  pay  all  costs 
incidental  thereto.  The  General  Orders  do  not  fix  the  de- 
posit at  $80,  but  provide  that  it  shall  be  a reasonable  sum 
to  be  named  by  the  Court.  Schedule  S.  clearly  shews  that 
it  is  intended  that  the  deposit  shall  be  sufficient  to  cover 
all  the  costs  of  the  sale.  Such  an  application  as  the  present 
cannot  arise  in  England,  as  there  the  deposit  is  settled  in 
the  presence  of  both  parties,  but  here  the  order  is  ex  parte. 
The  English  cases  shew  that  it  must  be  sufficient  to  cover 
all  costs:  Bellamy  v.  Cockle , 18  Jur.  465;  Whitfield  v. 
Roberts , 5 Jur.  N.  S.  113;  Daniell,  4th  ed.,  1167.  He  also 
referred  to  Goodal  v.  Burrows,  7 Gr.  449 ; Tayler  v.  Walker, 
L.  R.  8 Chy.  506;  G.  O.  429-456. 

H.  W.  Hoyles,  contra.  There  are  no  reported  cases  on 
the  subject,  but  the  practice  is  well  established,  that  the 
Court  has  power  to  make  the  order  asked.  At  any  rate, 
the  application  is  too  late,  as  the  plaintiffs  have  acquiesced 
in  the  deposit.  If  they  had  objected  at  the  time  to  the 
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$80  as  insufficient,  the  bank  might  not  have  cared  to  risk 
a greater  sum.  He  cited  Corsellis  v.  Patman , L.  It.  4 Eq. 
156. 

Proudfoot,  Y.  0. — As  the  abortive  sale  took  place  at 
the  instance  of  the  bank,  they  ought  to  bear  the  expense, 
if  it  be  possible  to  read  the  orders  of  the  Court  so  as  to 
justify  an  order  for  that  purpose. 

Regulse  Generales,  429,  provides  that  if  the  request  for  a 
sale  is  made  by  a subsequent  incumbrancer,  or  by  the  mort- 
gagor, &c.,  the  party  making  the  request  is  to  deposit  in 
Court  a reasonable  sum  of  money,  to  be  fixed  b}^  the  Court, 
for  the  purpose  of  securing  the  performance  of  such  terms 
as  the  Court  thinks  fit  to  impose. 

Regulse  Generales,  456,  directs  that  an  incumbrancer, 
made  a party  in  the  Masters  office,  and  desiring  a sale  of 
the  mortgaged  premises,  is  to  make  the  necessary  deposit 
therefor  before  the  Master’s  report  is  settled,  whereupon 
the  Registrar  is  to  issue  an  order  on  praecipe  directing  a 
sale,  &c.,  &c. 

So  far  there  is  nothing  in  the  orders  determining  the 
amount  of  the  deposit.  Under  order  429  it  is  to  be  a reason- 
able sum  fixed  by  the  Court,  and  the  necessary  deposit  in 
order  456  must  refer  to  such  reasonable  sum. 

But  order  436  directs  that  where  no  answer  is  filed, 
the  decree  is  to  be  drawn  up  upon  production  of  an  office 
copy  of  the  bill  and  an  affidavit  of  service  thereof,  shew- 
ing the  same  to  have  been  indorsed  with  the  notice  set  forth 
in  schedule  S.  The  schedule  S contains  a notice  to  the 
defendants,  if  they  desire  a sale  they  are  to  deposit  the  sum 
of  $80,  to  meet  the  expenses  of  such  sale. 

That  is  the  only  place  where  the  amount  of  the  deposit 
appears.  The  proper  defendants  to  such  a bill  are  the 
owners  of  the  equity  of  redemption,  and  this  notice,  there- 
fore, is  intended  for,  and,  according  to  the  practice,  need 
only  reach  them  ; for  the  notice  “T”  to  be  served  upon  sub- 
sequent incumbrancers,  made  parties  in  the  Master’s  office, 
contains  no  mention  of  any  deposit. 
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When  a subsequent  incumbrancer,  therefore,  desires  to 
obtain  a sale,  and  makes  a deposit  for  the  purpose,  he  must 
run  the  risk  of  paying  in  enough ; for  if  he  does  not  pay  in 
a sufficient  sum,  reasonable  in  the  opinion  of  the  Court  or 
a Judge,  I have  no  doubt  that  the  order  for  a sale  obtained 
upon  praecipe  would  be  discharged.  Whether  the  sum 
could  be  raised  in  the  case  of  a sale  desired  by  an  owner 
of  the  equity  of  redemption,  or  whether  he  would  be  liable 
for  the  additional  expenses,  I need  not  now  enquire,  for  this 
is  the  case  of  a subsequent  incumbrancer,  and  there  are  con- 
siderations applying  to  an  owner  that  do  not  apply  to  the 
subsequent  incumbrancer.  Nor  need  I enquire  whether  the 
language  in  the  indorsement  “ to  meet  the  expenses  of  such 
sale”  could  be  construed  so  as  to  imply  an  undertaking 
to  pay  what  was  necessary  to  meet  such  expenses  beyond 
the  $80,  for  I do  not  think  that  notice  applies  to  subsequent 
incumbrancers. 

And  when  the  plaintiff  was  content  to  allow  the  sale  to 
go  on,  with  the  deposit  of  only  $80,  it  would  not  be  fair  to 
the  defendants  to  impose  a larger  liability  upon  them  now 
than  they  thought  they  were  incurring.  Had  the  plain- 
tiffs objected  to  the  deposit,  they  would  have  had  an  oppor- 
tunity of  considering  whether  the  chances  of  getting  more 
than  enough  to  liquidate  prior  incumbrances  was  probable 
enough  to  justify  the  hazard  of  a larger  sum,  and  no  objec- 
tion having  been  made,  they  had  reason  to  assume  that  no 
greater  risk  than  the  $80  was  incurred. 

I regret  to  have  to  arrive  at  the  conclusion  that  the  plain- 
tiffs must  suffer  this  loss,  but  I do  not  think  I can  relieve 
them. 

The  appeal  is  dismissed , with  costs. 
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Yardon  y.  Yardon. 

Examination  of  opposite  party-  -R.  S.  O.  ch.  62,  sec.  18. 

Held , that  the  R.  S.  0.  ch.  62,  sec.  18,  only  applies  to  calling  the  oppo- 
site party  as  a witness  “at  the  hearing  or  trial,”  and  therefore  that 

non-attendance  to  be  cross-examined  on  the  answer,  formed  no  ground 

for  taking  the  bill  pro  confesso. 

[December  16th,  1878. — Proudfoot,  Y.  C.] 

In  this  case  the  plaintiff  had  notified  the  defendant  to 
attend  to  be  cross-examined  upon  her  answer,  which  she 
failed  to  do,  and  he  then  applied  to  the  Referee  for  an  order 
to  take  the  bill  pro  confesso  against  her,  under  the  provi- 
sions of  the,  Revised  Statutes,  Ont.,  ch,  62,  sec.  18. 

H.  Gassets , for  the  plaintiff,  cited  Moffatt  v.  'Prentice , 6 
P.  R.  33,  and  urged  that  under  Rev.  Stats.  0.,  ch.  62,  sec. 
18,  it  was  unnecessary  to  personally  serve  the  subpoena. 
He  also  referred  to  McMv/rray  v.  Grand  Trunk  R.  R . Co.: 
3 Chy.  Ch.  130. 

N.  W.  Hoyles  contended  that  Moffatt  v.  Prentice  was 
not  in  point,  and  that  the  statute  in  question  did  not  ap- 
ply, as  it  only  speaks  of  calling  the  opposite  party  as  a 
witness  “ at  the  hearing  or  trial.”  Moreover,  the  subpoena 
must  be  personally  served  before  punishment  can  be  awarded. 

Mr.  Stephens  thought  that  the  Statute  only  applied 
to  a refusal  to  attend  at  the’  hearing,  and  dismissed  the 
application. 

The  plaintiff*  appealed. 

The  appeal  was  argued  by  the  same  counsel. 

Proudfoot,  Y.  C. — I think  the  Referee  was  entirely 
right.  The  language  of  the  Statute,  R.  S.  0.,  ch.  62,  sec.  18, 
is  quite  clear.  “ Wherever  any  party  in  any  civil  suit  or 
action  desires  to  call  the  opposite  party  as  a witness  at  the 
hearing  or  trial , he  shall  either  subpoena,  * * and 
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if  such  party  does  not  attend,  &c.  * * such  non-atten- 

dance shall  be  taken  as  an  admission  pro  confesso  against 
him  in  any  such  suit  or  action,  * * and  a general  finding 
or  judgment  may  he  had  against  the  party  thereon/’  &c. 

But  it  was  contended  that  in  this  section  the  Revised 
Statutes  only  consolidated  the  previous  Act,  Consol.  Stat. 
TJ.  C.,  ch.  32,  sec.  15,  and  that  in  McMurray  v.  The  Grand 
Trunk  Railway  Co.,  3 Chy.  Ch.  130,  it  was  assumed  that 
this  applied  to  such  an  examination. 

This  Act,  Consol.  Stat.  U.  C.  ch.  32,  sec.  15,  however,  is 
general  in  its  terms,  and  contains  no  such  limitation  of  the 
examination  to  the  hearing  or  trial  as  is  in  the  Revised  Sta- 
tutes, and  it  might  very  well  bear  the  construction  assumed 
in  the  case  cited,  and  yet  give  no  countenance  to  this  appli- 
cation. The  Revised  Statute  indeed  refers  to  the  other  as  its 
original,  but  the  revisers  were  not  confined  to  a mere  con- 
solidation, or,  at  all  events,  their  variations  have  been  sanc- 
tioned by  Parliament : 41  Vic.,  ch.  6,  0. 

It  was  further  argued  that  the  construction  placed  on 
the  Consol.  Stat.  C.,  ch.  79,  sec.  4,  in  Mofatt  v.  Prentice,  6 
P.  R.  33,  was  an  authority  for  the  present  application. 
That  statute  authorized  the  Court  or  Judge  to  issue  a sub- 
poena to  any  place  in  Canada  to  compel  the  attendance  of 
witnesses,  if  thought  proper,  at  any  trial  or  enqutte,  or 
examination  of  witnesses  ; and  in  Moffatt  v.  Prentice  the 
only  question  was,  whether  a party  to  a suit  came  within 
the  meaning  of  the  term  witness,  and  it  was  held  that  he 
did.  But  there  the  Judge  was  empowered  to  compel  the 
attendance  at  an  examination  of  witnesses,  and  if  by  the 
practice  of  the  Court  such  an  examination  might  be  had 
at  a different  time  from  the  hearing,  then  the  statute 
gave  ample  authority  to  issue  a subpoena  for  such  exami- 
nation. It  is  needless  to  point  out  how  different  that  is 
from  the  Revised  Statute,  and  that  if  I were  to  put  such  a 
construction  on  the  latter  Act  I would  be  acting  beyond 
the  bounds  of  my  jurisdiction. 


Appeal  dismissed,  with  costs. 
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Heron  y.  Moffatt. 

Trustees'  commission — When  payable — R.  S,  0.  ch.  107. 

A trustee  is  entitled  to  retain  his  commission  from  time  to  time  out  of 
moneys  received,  without  waiting  for  the  completion  of  his  trust 
duties. 

Where  the  compensation  is  fixed  by  the  deed,  the  Master  cannot  reduce 
the  amount. 

[ The  Master .] 

The  defendant  Moffatt  was  a trustee  accounting  for  his 
dealing  with  a trust  estate. 

A large  sum  being  due  to  him  and  his  co-partner  as 
creditors  of  the  settlor,  and  they  having  paid  another 
large  sum  for  him,  certain  lands  were  conveyed  to  Moffatt 
upon  trust  to  sell  the  village  lots,  and  to  lease  two  mills, 
and  out  of  the  proceeds  to  pay  the  expenses,  out-goings, 
repairs  and  taxes,  the  amount  they  had  paid  for  the 
settlor,  the  costs  of  a suit  in  this  Court  then  pending,  the 
amount  due  themselves,  and  other  incumbrances  in  that 
suit,  to  retain  for  his  own  use  a commission  of  four  per  cent, 
on  all  sums  received  by  him,  and  to  reconvey  the  remain- 
ing unsold  lands  to  two  persons  named  in  the  agreement. 

The  period  occupied  in  the  execution  of  the  trust  exten- 
ded from  the  24th  January,  1867,  up  to  January,  1878. 

In  his  account  the  defendant  had  charged  himself  with 
the  moneys  received,  and  taken  credit  for  moneys  paid  out, 
there  being  still  a considerable  balance  due  to  him. 

When  charging  himself  with  the  amounts  received,  the 
defendant  had  each  year  taken  credit  for  the  commission 
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to  which  he  was  entitled, — that  is,  before  applying  the 
moneys  received  in  reduction  of  his  claim,  and  of  the  moneys 
expended,  he  had  first  deducted  from  the  receipts  the  com- 
mission at  four  per  cent. 

It  was  objected  that  he  had  no  right  to  do  so ; that  all  the 
charges  for  commission  should  he  struck  out,  and  that  the 
amount  he  might  he  entitled  to  should  be  allowed  now,  and 
as  of  this  date. 

Mr.  Simpson  ( Blake,  Kerr,  & Boyd,)  for  the  plaintiffs. 

Mr.  Bae  for  the  defendant. 

The  Master. — The  difference  in  crediting  the  commission 
to  the  trustee  annually,  or  only  now,  will  he  to  reduce  the 
amount  of  his  claim,  the  balances  on  which  he  is  from  time  to 
time  allowed  interest  being  diminished  by  the  amount  de- 
ducted from  the  account  annually  for  commission.  The 
words  of  the  statute  (R  S.  O.  c.  107,  s.  37)  are  relied  on. 
That  section  gives  a trustee  “such  fair  and  reasonable 
allowance  * * as  may  be  allowed  by  the  Court,  or  any 

Judge  or  Master  thereof  to  whom  the  matter  may  be 
referred.”  But  there  is  nothing  in  the  statute  which 
prevents  a trustee  from  taking  credit  to  himself  from  time 
to  time  for  the  amount  of  commission  to  which  he  believes 
himself  to  be  up  to  that  time  entitled.  Of  course  when 
he  does  so,  he  does  it  at  his  own  risk,  as  to  the  Court,  or 
Judge  or  Master,  when  the  accounts  come  to  be  passed, 
considering  the  amount  so  charged  “ a fair  and  reasonable 
allowance  for  his  expenses,  and  trouble,  and  time  expended 
in  and  about  the  trust  estate.” 

The  question  of  a trustee’s  right  so  to  charge  his  com- 
mission has  never,  so  far  as  I can  find  out,  been  the  subject 
of  judicial  decision  in  this  Court;  at  least  there  is  no  reported 
case  upon  the  point. 

Chancellor  Walworth,  in  HosacJc  v.  Rogers,  9 Paige  468. 
said  : “ Where  an  executor  or  trustee  who  has  a large  claim 
against  the  estate,  and  is  entitled  to  a preference,  receives 
and  applies  money  in  part  payment  of  principal  and 
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interest,  if  the  amount  so  paid  is  large,  it  appears  to  be 
equitable  that  bis  commissions  on  the  amount  so  applied 
should  he  first  deducted,  so  as  to  give  him  the  interest  on 
the  balance  of  the  principal  of  his  debt  from  that  time,, 
after  deducting  the  commission  on  such  partial  payment. 
But  when  that  is  done,  the  subsequent  commissions  should 
be  computed  in  such  a manner  that  the  aggregate  amount 
of  the  whole  commissions  allowed  will  not  exceed  the 
statute  allowance  upon  all  his  receipts  and  disbursements.,, 

This  is  just  what  the  trustee  here  has  done.  To  credit 
the  commission  of  this  date  would  have  the  effect  of 
depriving  him  of  some  of  the  interest  to  which  he  was 
entitled,  which  would  be  unjust.  Had  he  been  a debtor  to 
the  estate,  and  chargeable  with  interest  on  the  balance  in 
his  hands,  to  strike  out  the  charges  for  commission  in  the 
account,  and  give  him  credit  for  the  amount  only  now, 
would  have  been  equally  unjust  by  increasing  the  balance 
on  which  he  would  have  to  pay  interest. 

Some  objection  was  made  to  the  amount  of  the  commis- 
sion, four  per  cent.,  but  I cannot  reduce  it,  even  if  inclined 
to  do  so,  which  I am  not.  The  parties  have  by  the  trust 
deed  fixed  that  as  the  proper  rate. 
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Conolly  y.  Hill. 

Costs — Several  defendants — Separate  solicitors. 

The  bill,  which  was  filed  against  J.  H.,  L.,  and  T.,  alleged  that  a deed  of 
the  land  in  question  from  the  plaintiff  to  J.  H.’s  father,  though  absolute 
in  form,  was  only  a mortgage.  The  father  had  died  having  devised  the 
land  to  J.  H.,  and  appointed  L.  and  T.  executors.  The  bill  charged 
that  the  testator  was  overpaid  by  receipt  of  rents  and  profits  in  his  life- 
time, and  that  since  his  death  the  defendants  had  received  a large 
amount  of  rents,  of  which  an  account  was  sought.  It  also  charged  the 
above  defendants  and  another  defendant  with  fraud. 

On  the  hearing  the -suit  was  compromised,  the  plaintiff  agreeing  to  pay 
the  ‘‘  costs  of  the  several  defendants  to  their  respective  solicitors”  : 
Held, , that  the  defendants  were  justified  in  severing  in  their  defence,  and 
could  tax  separate  bills. 

Held , also,  that  where  one  of  several  defendants  is  charged  with  fraud, 
the  others  are  not  obliged  to  connect  their  defence  with  his. 

[ The  Master.'] 

This  was  a suit  for  redemption.  The  bill  alleged 
that  a certain  deed  from  the  plaintiff  to  one  Thomas  Hill, 
though  in  form  an  absolute  conveyance,  was  given  as  a 
security  for  money  only,  and  that  through  neglect  or  fraud 
the  defeazance  to  complete  the  transaction  was  never  pre- 
pared, though  such  was  agreed  upon  at  the  time  the  deed 
was  signed.  Hill  died  having  specifically  devised  the  land 
to  his  son,  the  defendant  Joseph  Hill ; and  the  bill  was 
filed  against  the  executors  of  the  mortgagee  and  the  de- 
visee, praying  that  the  deed  might  be  declared  a mortgage, 
and  for  the  usual  accounts.  An  allegation  of  fraud  had 
been  made  against  the  defendants,  but  this,  by  amendment, 
had  been  struck  out. 

The  executors  were  first  served  with  the  bill,  then  defen- 
dant Hill.  The  bill  was  noted  pro  confesso  against  Hill, 
but  the  executors  answered,  not  admitting  the  allegations 
of  the  bill,  and  pleading  plene  administraverunt.  Hill 
subsequently  obtained  leave  and  answered,  setting  up  an 
absolute  conveyance  and  the  Statute  of  Limitations. 

At  the  hearing,  a compromise  of  the  suit  was  arrived  at, 
and  by  the  consent  decree  drawn  up  the  plaintiff  was  to  pay 
the  “ costs  of  the  several  defendants  to  their  respective 
solicitors,”  on  the  taxation  of  costs. 

56 — VOL.  VII  PR. 


442 


master’s  office. 


F.  Arnoldi,  for  the  plaintiff,  contended  that  but  one  set  of 
costs  should  be  allowed  the  defendants,  as  their  interests 
were  identical,  and  they  should  therefore  have  defended  by 
the  same  solicitor. 

A.  Creelman > for  the  defendant  Hill.  If  but  one  set  of  costs 
was  to  be  allowed,  it  should  be  given  to  Hill,  as  the  bill  was 
filed  virtually  against  him  alone,  he  being  entitled  to  the 
land  or  to  the  mortgage  money,  whatever  the  construction 
of  the  deed  : the  executors  were  formal  parties  and  should 
have  gone  to  Hill’s  solicitor  with  their  defence,  as  in  any 
event  they  were  mere  trustees  for  Hill. 

Bain,  for  the  executors.  The  peculiar  wording  of  the 
decree  shews  the  intention  to  give  all  defendants  their  full 
costs ; any  such  construction  as  is  urged  would  be  directly 
opposed  to  the  decree.  Order  315  has  been  held  not  to 
apply  where  costs  are,  as  here,  given  nominatim : Reid  v. 
Stephens,  3 Chy.  Ch.  372.  Apart  from  the  construc- 
tion of  the  direction,  the  executors  rely  on  the  following 
facts  to  prove  their  right  to  costs  : 1.  They  were  first  served 
with  the  bill,  and  retained  a solicitor  who  had  been  acting 
for  them  in  all  previous  matters  of  the  estate,  and  in  whom 
they  justly  reposed  confidence  : Reade  v.  SparJces,  1 Molloy 
10.  2.  Where  executors  are  brought  before  the  Court  and 

are  not  shewn  to  have  acted  improperly,  they  are  always 
allowed  their  costs : Rashleigh  v.  Master,  1 Yes.  204, 
3.  The  conflict  of  interests  justified  the  severance  in  de- 
fences. This  would  quickly  have  become  apparent  had  the 
suit  proceeded  in  the  Master’s  office.  Hill’s  interest  is  to 
claim  an  absolute  purchase, while  that  of  the  executors  is  that 
the  plaintiffs  should  succeed  in  establishing  the  transaction 
to  be  one  of  a mortgage  merely,  as  they  would  in  that  case 
be  entitled  to  the  mortgage  money,  which  might  in  their 
hands  form  a fund  for  the  payment  of  debts.  Further,  the 
bill  alleges  that  payments  on  the  mortgage  debt  had  been 
made  to,  and  rents  had  been  collected  by,  both  the  testator 
and  the  executors,  and  the  defendant  Hill  who,  it  is  alleged, 
were  at  different  times  in  possession  of  the  mortgaged 
premises,  and  a conflict  might  arise  between  the  executors 


CONOLLY  Y.  HILL. 


443 


and  the  devisee  in  reference  to  moneys  so  received  or  col- 
lected, and  as  to  the  liability  of  the  estate  to  recoup  the 
plaintiff.  4.  The  charge  of  fraud  in  the  bill  rendered  a 
sever ence  necessary : that  this  charge  was  with  drawn  by 
amendment  is  immaterial : Shaw  v.  Johnson , 9 W.  It.  629. 

The  Master. — When  the  matter  of  the  taxation  of  costs 
in  this  suit  was  first  directed  to  me,  I was  of  opinion  that 
the  defendant  Hill  and  the  defendants  Law  and  Thomp- 
son should  not  have  severed  in  their  defences,  and  that 
therefore  only  one  set  of  costs  should  be  taxed.  Since 
then  the  rights  of  the  several  parties  have  been  discussed, 
and  T have  had  an  opportunity  of  reading  the  pleadings. 

The  plaintiff  files  his  bill,  claiming  that  a deed  of  the 
land  in  question,  given  by  him  to  John  Hill,  was,  though 
absolute  in  form,  only  a mortgage.  John  Hill  had  died, 
having  by  will  devised  the  land  to  the  defendant  Joseph 
Hill,  and  appointed  Law  and  Thompson  executors.  The 
bill,  as  originally  framed,  claimed  that  John  Hill  would 
be,  in  his  lifetime,  overpaid  by  receipt  of  rents  and  profits: 
that  since  his  death  J oseph  Hill  or  the  other  defendants 
had  received  a large  amount  of  rents,  and  of  this  an  ac- 
count was  sought.  It  also  charged  these  defendants  and 
another  defendant  with  collusion  and  fraud  about  a sale  of 
the  land  by  the  sheriff. 

I do  not,  on  reflection,  see  that  the  defendants  had  such 
an  identity  of  interest  as  required  them  to  make  a common 
defence.  The  defendant  Hill’s  interest  was  to  assert  the  title 
he  had  acquired  under  the  testator’s  will  as  an  absolute 
title,  and  to  deny  the  plaintiff’s  right  of  redemption.  This 
he  accordingly  does. 

On  the  other  hand,  the  executors,  if  the  interest  of  the  tes- 
tator was  only  that  of  a mortgagee,  were  entitled  to  receive 
any  money  which  would,  on  an  account  being  taken,  appear 
due  to  the  testator,  and  on  the  other  hand,  if  the  testator 
had  in  his  lifetime  been  overpaid,  they  would  be  the 
parties  liable  to  account  for  the  moneys  overpaid,  and  to 
make  it  good  to  the  plaintiff*.  That  they  in  their  answer 
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do  not  admit  that  the  testator  was  only  a mortgagee,  does 
not  tell  against  them.  They  say  that  they  are  ignorant  of  the 
truths  of  the  allegations  in  the  bill,  and  put  the  plaintiff  to 
proof  of  them.  They,  it  is  true,  say  in  their  answer  that 
they  carefully  paid  the  testator’s  debts  as  far  as  they  had 
notice  of  them,  and  have  fully  administered  his  estate,  but 
that  was  only  intended  to  protect  themselves  against  per- 
sonal liability  in  the  event  of  the  plaintiff  establishing  a 
debt  as  due  from  the  testator  to  him. 

Had  the  suit  proceeded,  and  the  plaintiff  succeeded  in 
proving  that  the  testator  was  overpaid  in  his  lifetime,  there 
would  have  been  a separate  accounting  by  these  executors 
for  the  amount  he  was  so  overpaid,  and  by  the  defendant 
Joseph  Hill,  for  anything  received  by  him  since  he  got 
possession,  and  a separate  accounting  in  that  way  seems  to 
be  a ground  for  severing  a defence. 

The  words  of  the  decree,  too,  when  carefully  examined, 
are  against  the  plaintiff’s  contention. 

It  is  a consent  decree,  and  by  it  the  plaintiff  is  to  pay 
the  costs  of  the  several  defendants  to  be  taxed,  &c.,  to  their 
respective  solicitors.  The  consent  minutes  filed  are  pro- 
duced. As  originally  drawn  they  were  merely  the  “taxed 
costs  of  the  defendants.”  The  word  “ several  ” was  inter- 
lined before  defendants,  and  the  words  “to  their  respective 
solicitors,”  were  introduced  after  defendants.  This,  I think, 
does  after  all  indicate  an  intention  that  the  separate  bills 
should  be  taxed  The  argument  that  wherever  fraud  is 
charged  against  defendants,  they  are  justified  in  defending 
separately,  seems  stated  too  widely.  I can  find  no  case 
supporting  any  such  propositions  as  that. 

What  the  cases  do  seem  to  warrant  being  said  is,  that 
where  one  of  the  several  defendants  is  charged  with  fraud, 
the  others  are  justified  in  severing,  and  are  not  bound  to 
connect  their  defence  with  his.  That  seems  the  more  cor- 
rect way  of  stating  it.  Reid  v.  Stephens,  3 Chy.  Ch.  372; 
Kampf  v.  Jones , 1 Coop.  13;  Shaw  v.  Johnson,  9 W# 
R 630. 
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Becher  v.  Webb. 

Admission  of  incumbrancer  foreclosed  by  Master’s  report. 

An  incumbrancer,  who  had  been  foreclosed  by  the  Master’s  report,  was 
admitted  to  prove  on  explaining  his  neglect  to  come  in  and  undertak- 
ing to  rank  after  a puisne  incumbrancer  who  had  already  proved  his 
claim. 

[January  9,  1879. — The  Referee .] 

Langton  moved  for  an  order  allowing  A.  to  come  in  and 
prove  his  claim,  and  to  have  priority  over  a puisne 
incumbrancer,  who  had  come  in  within  the  time.  It 
appeared  by  the  affidavit  of  A.  that  the  affidavit  to  prove 
his  claim,  sent  to  him  by  his  solicitors  to  make,  had  been 
mislaid,  and  was  not  discovered  till  his  time  for  proving 
had  expired : that  some  time  then  elapsed  before  he  could 
identify  the  original  defendant  to  be  the  man  against 
whom  he  had  lecovered  certain  judgments;  and  that  he 
had  not  been  able  to  discover  that  the  defendant  had  any 
other  property  except  that  in  question  in  this  suit.  He 
cited  Sterling  v.  Campbell,  1 Chy.  Ch.  147,  to  shew  that 
if  A.  was  admitted  he  was  entitled  to  priority  over  the 
puisne  incumbrancer. 

N.  W.  Hoyles , contra.  Having  neglected  to  come  in  and 
prove,  A.  should  not  now  be  admitted  to  the  prejudice  of 
another  incumbrancer : Cameron  v.  Wolfe  Island  Co .,  6 P. 
It.  91.  The  puisne  incumbrancer  having,  by  his  diligence, 
secured  his  rights,  ought  not  to  be  deprived  of  them  : Hall 
v.  Falconer , 11  Jur.  N.  S.  151 ; Cattell  v.  Simons,  8 Beav. 
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243.  The  delay  will  not  be  passed  over  merely  because 
A.  will  thereby  be  unable  to  realise  his  debt : Finnegan  v. 
Keenan,  reported  ante  385.  The  applicant  has  no  equity 
against  the  puisne  incumbrancer,  and  has  not  accounted  for 
his  negligence. 

Fletcher,  for  the  plaintiff,  consented  to  the  order  being 
made,  but  asked  for  costs. 

Mr.  Stephens  granted  an  order  allowing  A.  to  come  in 
prove  his  claim  on  his  undertaking  to  rank  after  those  who 
had  already  proved. 

Order  accordingly. 


Mallory  v.  Mallory. 

Time  to  answer — Waiver  of  right  to  apply  for  appointment  of  next  friend. 

Where  the  defendant’s  solicitor  on  asking  the  solicitor  of  the  plaintiff,  a 
married  woman,  for  further  time  to  answer,  handed  him  the  affidavit 
on  which  he  intended  to  move,  which  stated  that  it  would  be  necessary 
to  apply  to  have  a next  friend  appointed  to  the  plaintiff  before  answer- 
ing, but  omitted  to  call  the  attention,  of  the  plaintiff’s  solicitor  to  this 
statement,  who  without  reading  the  affidavit,  endorsed  a consent  for  ten 
days  further  time  to  answer. 

field,  that  he  had  waived  his  right  to  object  to  the  bill  as  being  filed  by 
the  plaintiff  without  a next  friend. 

[December  23,  1878. — Spragge,  C.] 

D.  Black  moved  on  notice  to  take  the  bill  off  the  files 
on  the  ground  that  it  was  filed  by  the  plaintiff,  a married 
woman,  without  a next  friend. 

It  appeared  that  on  the  day  before  the  time  for  answer- 
ing expired,  the  solicitor  for  the  defendant  asked  and 
obtained  from  the  plaintiff’s  solicitor  further  time  to 
answer.  The  agent  who  requested  this  indulgence  on 
behalf  of  the  solicitor,  told  the  plaintiff  s solicitor  that  in- 
structions to  defend  had  been  received  only  the  day  before. 
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and  handed  him  an  affidavit  upon  which  it  was  intended 
to  move  for  further  time  to  answer,  containing  a statement 
that  it  would  be  necessary  to  apply  to  have  a next  friend 
appointed  before  answering,  but  his  attention  was  not  called 
to  this  statement ; and  without  reading  the  affidavit  he 
endorsed  a consent  for  ten  days  further  time  to  answer. 
The  plaintiff’s  solicitor  filed  an  affidavit  upon  this  appli- 
cation, stating  that  he  would  not  have  given  time  to  answer 
if  he  had  been  aware  that  that  the  affidavit  contained  such 
a statement. 

JSk.  W.  Hoyles,  for  the  plaintiff.  Having  asked  for  and 
obtained  further  time  to  answer,  the  defendant  has  waived 
his  right  to  such  an  order  as  he  now  seeks.  The  applica- 
tion is  equivalent  to  a demurrer,  and  a defendant  cannot 
demur  after  getting  time  to  answer  : Boultbee  v.  Cameron , 
2 Chy.  Ch.  41 ; Chamberlain  v.  Macdonald , 2 Chy.  Ch. 
204.  An  objection  for  want  of  a next  friend  stands  on 
the  same  footing  as  the  right  to  security  for  costs.  He 
also  cited  Arthur  v.  Brown,  3 Chy.  Oh.  396;  AitJcins  v. 
Cooke,  3 Drew.  694. 

D.  Black,  contra.  The  Court  has  power  to  order  the 
appointment  of  a next  friend  at  any  time  : DanielVs  Chy, 
Prac.  103,  5th  ed.  The  irregularity  in  question  is  not 
similar  to  those  dealt  with  in  the  cases  cited.  There  has 
been  no  waiver.  When  the  consent  was  asked,  the  affidavit 
which  shewed  the  object  for  which  it  was  wanted,  was- 
handed  to  the  plaintiff’s  solicitor.  In  the  report  of  Boultbee 
v.  Cameron,  2 Chy.  Ch.  41,  it  appears  that  when  the  defen- 
dant’s solicitor  applied  for  time  to  answer  nothing  was  said 
at  the  time  as  to  demurring ; hence  neither  that  case  or 
Chamberlain  v.  Macdonald , which  follows  it,  are  applica- 
ble to  the  present  case. 

Mr.  Stephens  granted  the  order,  holding  that  as  the 
affidavit  on  which  the  defendant  intended  to  move  was 
sent  by  the  solicitor  to  his  agent  for  the  express  purpose 
of  being  shewn  to  the  plaintiff’s  solicitor,  and  was  in  fact 
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handed  to  him  as  the  material  on  which  the  motion  would 
be  made,  and  as  it  was  not  stated  or  insinuated  that  there 
was  any  intentional  suppression  of  the  facts,  the  defendant 
ought  not  under  all  the  circumstances,  to  be  considered  to 
have  waived  his  right  to  demand  the  appointment  of  a next 
friend. 

From  this  order  the  plaintiff  appealed. 

The  appeal  was  argued  by  the  same  counsel. 

Spragge,  C. — The  cases  shew  that  where  a suit  is  insti- 
tuted by  a married  woman  against  her  husband,  in  respect 
of  property,  it  is  a general  rule  that  she  must  sue  by  her 
next  friend.  I do  not  understand  it  to  be  contended  by 
the  solicitor  of  the  plaintiff,  that  the  subject  of  this  suit 
is  of  such  a nature  as  to  take  it  out  of  the  general  rule  ; but 
his  contention  is,  that  the  solicitor  for  the  husband,  on 
the  day  before  that  on  which  the  time  for  answering  would 
expire,  asked  and  obtained  from  the  solicitor  for  the  plain- 
tiff ten  days  further  time  to  answer;  and  this, he  contends, 
was  a waiver  of  his  right  to  require  that  the  plaintiff  should 
sue  by  her  next  friend. 

He  contends,  and  I think  rightly,  that  an  objection  for 
the  want  of  a next  friend,  whether  taken  by  demurrer  or 
otherwise,  stands  upon  the  same  footing  as  the  right  to 
security  for  costs ; and  it  is  clear  that  in  the  latter  case  the 
plaintiff  waives  his  right ; that,  at  least,  was  my  opinion  in 
Boultbee  v.  Cameron , 2 Chy.  Ch.  41,  where  a defendant, 
having  obtained  from  the  plaintiff’s  solicitor  further  time 
to  answer,  demurred  instead  of  answering,  I directed  the 
demurrer  to  be  taken  off  the  file.  The  language  of  V.  G. 
Kindersley  in  Atldns  v.  Cooke , 3 Drew.  694,  supports  my 
opinion.  He  says,  at  p.  695  : “ If,  in  a suit  where  the 
plaintiff  is  out  of  the  jurisdiction,  the  defendant  takes 
a single  step,  even  such  as  asking  for  time  to  answer, 
he  forfeits  his  right  to  ask  for  security.  * * * 

What  is  the  principle  on  which  the  defendant  to  a bill 
waives  his  right  by  taking  any  step  in  the  cause  ? It 
is  this:  that  being  entitled  to  say  ‘ I am  not  bound  to 
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enter  into  the  contest  with  you  till  you  have  given 
security/  if  he  does  take  a step  towards  preparing  for  the 
conflict,  even  though  it  be  so  trifling  a step  as  applying  for 
time  to  answer,  he  has  entered  into  the  contest,  and  then  it 
is  inconsistent  that  he  should  ask  for  security.  He  has 
entered  into  the  conflict,  and  has  waived  his  right  to  say 
that  he  will  not  enter  into  it  without  security.  That  is 
the  ground  of  the  rule.” 

The  consent  in  this  case  ran  thus:  “We  consent  to  an 
order  giving  defendant  ten  days  further  time  to  answer.” 
This  consent  was  endorsed  upon  an  affidavit  which,  as  it 
afterwards  appeared,  contained  a statement  to  the  effect 
that  it  would  be  necessary  to  apply  to  have  a next  friend 
appointed  to  the  plaintiff  before  answering.  This  was  not 
brought  under  the  notice  of  the  plaintiff’s  solicitor,  as  it 
certainly  ought  to  have  been.  He  was  informed  by  the 
gentlemen  who  asked  his  consent,  that  the  defendant’s  soli- 
citor had  received  instructions  to  defend  only  the  previous 
day.  Being  told  this,  and  the  request  being  for  time  to 
answer,  not  for  time  to  take  objection  to  the  plaintiff’s  pro- 
ceedings, he  had  a right  to  infer  that  it  was  only  for  the 
purpose  of  answering  that  time  was  asked.  He  states  in 
his  affidavit,  that  if  he  had  been  aware  that  the  affidavit 
contained  the-  statement  in  question,  he  would  not  have 
given  time  to  answer,  but  would  have  noted  the  bill  pro 
confesso  as  soon  as  the  time  for  answering  had  expired. 

I look  upon  what  passed  on  the  application  to  the  plain- 
tiff’s solicitor  for  his  consent  for  time  to  answer,  as  a sup- 
pression of  that  which  ought  to  have  been  disclosed ; and  1 
am  clear  that  the  defendant  can  derive  no  advantage  from 
the  suppression. 

What  the  defendant’s  solicitor  would  have  done  if  the 
consent  had  not  been  given,  is  beside  the  question.  The 
consent  was  obtained  for  time  to  answer,  and  the  time 
obtained  for  that  purpose  could  not,  in  good  faith,  be  used 
for  any  other  purpose. 

The  appeal  is  allowed,  with  costs. 
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London  and  Canadian  Loan  and  Agency  Company  y. 

Morrison. 

Mortgage  suit — Deposit  by  subsequent  incumbrancer. 

Where  a subsequent  incumbrancer  has  obtained  a sale  under  G.  0.  456, 
an  application  to  increase  the  deposit  must  be  made  before  the  order 
for  sale  is  acted  upon. 

[January  13,  1879. — Blake , V.  C.] 

This  was  an  application  by  the  plaintiff*  to  compel  the 
subsequent  encumbrancer,  who  had  obtained  a sale  under 
General  Order  456,  to  pay  into  Court  a larger  sum  than 
the  $80  already  deposited.  The  deposit  had  been  paid 
on  the  3rd  May,  1878,  when  the  order  for  sale  was  issued, 
and  the  final  order  for  sale  was  made  on  November  12th, 
1878.  The  advertisement  was  settled  a few  days  prior  to 
notice  of  this  motion,  which  was  served  on  December, 
14th. 

Arnoldi,  for  the  plaintiff. 

Kingston , for  the  subsequent  encumbrancer. 

The  arguments  were  similar  to  those  urged  in  the  case 
of  London  and  Canadian  Loan  and  Agency  Co.  v. 
Pulford,  reported  ante  p.  432. 

Mr.  Stephens  held  that  if  such  an  order  could  be  made 
at  all  it  should  be  made  when  the  order  for  sale  was 
obtained,  and  before  the  incumbrancer  had  incurred  ex- 
pense. He  however  referred  the  point  to  the  Judge,  as  it 
was  averred  to  have  already  been  decided  the  other  way 
by  Proudfoot,  V.  C.,  in  The  London  and  Canadian  Loan 
and  Agency  Co.  v.  Puljord. 


The  case  was  argued  by  the  same  counsel,  before  Blake, 
V.  C. 
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Blake,  Y.  C. — I think  it  is  clear  that  where  the  proba- 
bilities warrant  the  conclusion  that  the  costs  will  substan- 
tially exceed  the  deposit  the  plaintiff  is  entitled  to  an 
order  increasing  the  deposit ; but  that  this  application 
must  be  made  before  the  order  for  sale  is  acted  on.  Here 
it  is  too  late,  and  I therefore  refuse  this  application,  with 
costs. 


Re  Ford. 

Surviving  executor — Power  to  sell. 

The  testator  devised  lot  A with  power  u to  the  executors  herein  men- 
tioned’: to  sell  and  invest  the  proceeds,  the  devisee  to  receive  the 
^ interest  during  his  life,  and  after  his  death  the  proceeds  to  be  divided 
’among  the  testator’s  family;  and  in  the  clause  appointing  two  execu- 
tors, were  added  the  words  11  to  see  my  will  carried  into  effect.” 

Heid,  that  this  was  not  a bare  power  in  the  executors,  but  a power 
coupled  with  an  interest,  vested  in  them  in  the  character  of  executors, 
and  that  the  surviving  executor  could  not  make  a good  title  to  the 
land  to  the  purchaser. 

The  testator  devised  lot  B to  his  son  T,  on  condition  that  he  should  sup- 
port his  mother  during  her  life,  and  if  the  executors  should  think  best, 
and  his  mother  agree  to  it,  they  might  sell  the  lot.  The  mother  died 
having  been  supported  by  T.  during  her  life. 

Held , that  on  her  death,  the  power  which  could  only  be  executed  with 
her  consent,  became  extinct,  and  that  T.  having  the  fee  could  make  a 
a good  title  to  a purchaser. 

[January  20,  1879. — Proudfoot , V.  C.] 

This  was  a case  stated  under  the  Vendor  and  Purchaser’s 
Act,  R.  S.  0.,  ch.  109,  by  the  petition  of  Thomas  S.  Ford. 

William  Ford  died  on  the  2nd  of  December,  1870, 
having  first  duly  made  his  will  containing  amongst  others 
the  following  dispositions  : 

“ I hereby  give  and  devise  to  my  son  William  during 
his  life,  the  use  of  the  east  half  of  the  west  half  of  lot  No. 
28,  in  the  5th  concession  of  the  township  of  Moore,  with 
power  to  the  executors  herein  mentioned  to  sell  the  said 
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parcel  of  land  and  invest  the  proceeds  ; my  son  William  to 
receive  the  interest  during  his  life,  and  after  his  death  said 
proceeds  to  be  equally  divided  among  my  family  or  their 
heirs.  * * * I leave  and  bequeath  to  m}^  son  Thomas 

S.  Ford,  the  south  west  part  of  lot  No.  26,  front  conces- 
sion in  the  said  township  of  Moore,  containing  three  acres, 
with  the  buildings  and  appurtenances  thereon,  with  all 
my  personal  property,  in  consideration  of  money  advanced 
by  him  to  me  ; said  notes  which  he  holds,  or  may  hold 
bearing  interest  at  the  rate  of  ten  per  cent,  per  annum, 
with  the  following  conditions,  viz. : he  is  to  support  his 
mother  during  her  life,  and  if  the  executors  think  bes  t 
and  if  his  mother  agree  to  it,  they  may  sell  the  said  pro- 
perty, real  and  personal,  and  if  the  proceeds  are  more  than 
satisfy  just  claims,  the  balance  to  be  equally  divided  among 
my  family  or  their  heirs,  within  one  year  after  his  mother’s 
death  ; and  I bequeath  my  son,  the  said  Thomas  S.  F ord,  in 
consequence  of  the  responsibility  devolved  on  him  in  sup- 
porting his  mother,  that  in  any  division  of  property  that 
may  be  he  is  to  have  two  shares,  and  be  allowed  what  is 
reasonable  for  supporting  his  mother,  the  executors  to  take 
' care  of  minors’  shares  until  they  are  of  age.  And  I hereby 
appoint  and  constitute  my  son  Thomas  S.  Ford,  and  my 
son-in-law  Richard  Thomas  the  sole  executors,  to  see  my 
will  carried  into  effect.” 

Both  executors  proved  the  will  in  January,  1871.  The 
widow  died  before  the  date  of  sale  after  mentioned,  and 
William  Ford,  the  son  named  in  the  will  predeceased  the 
testator. 

In  May,  1877,  and  after  the  death  of  Richard  Thomas,, 
Thomas  S.  Ford  sold  the  lands  mentioned  above  to  John 
Hyde  and  William  Cathchart.  The  purchasers  objected 
to  the  title  that,  under  the  will  of  William  Ford,  Thomas 
S.  Ford  had  no  power  to  sell  the  first  parcel,  and  that 
Thomas  S.  Ford  had  no  power,  either  as  executor  or  de- 
visee, to  sell  the  second  parcel. 

The  petitioner  prayed  that  these  objections  might  be 
considered  and  adjudicated  upon  by  the  Court. 
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C.  Moss,  for  the  vendors,  cited  Lane  v.  Debenham,  11 
Ha.  188  ; Brassey  v.  Chalmers,  16  Beav.  231,  4 DeG.  M.  & 
G.  528  ; Lewin  on  Trusts,  319;  Chance  on  Powers,  sec.  751 ; 
Farwell  on  Powers,  373. 

Boyd,  Q.  C.,  contra. 

Proudfoot,  V\  C. — It  was  conceded  that  these  questions 
might  properly  he  presented  for  the  consideration  of  the 
Court  under  the  statute. 

The  first  objection  calls  for  a determination  of  the  very 
much  discussed  question,  whether  the  survivor  of  two  exe- 
cutors can  exercise  a power  of  sale  given  to  the  executors. 
The  power  is  given  “ to  the  executors  herein  mentioned,” 
and  if  a sale  take  place  the  executors  are  to  invest  the 
proceeds.  The  direction  that  William  is  to  receive  the 
interest  during  his  life,  and  after  his  death  the  proceeds  to 
be  divided  equally  among  the  family,  appears  to  me  to  be 
a direction  that  the  executors  are  to  pay  the  interest  to 
William  during  his  life,  and  then  to  divide  the  proceeds. 
The  investment  is  to  be  made  by  them,  and  it  would  pre- 
sumably be  made  in  their  own  names, — there  is  no  direction 
how  it  is  to  be  made,  but,  to  enable  the  executors  to  pro- 
serve it  for  future  division,  it  would  more  properly  be  in 
their  names  than  in  others.  And,  when  so  invested,  the 
interest  wrould  require  to  be  received  by  William  through 
them,  and  the  proceeds  to  be  distributed  to  the  family 
through  them  after  his  death.  The  clause  added  to  the 
appointment  of  the  executors,  “to  see  this  my  will  carried 
into  effect,”  seems  to  point  to  the  same  conclusion.  If  this 
be  the  true  construction  of  the  will,  then  it  is  not  a bare 
power  in  the  executors,  but  a power  coupled  with  an 
interest,  vested  in  them  in  the  character  of  executors,  and 
therefore  attached  in  this  will  to  the  office  of  executor. 

That  it  is  given  “ to  the  executors  herein  named”  is  not 
equivalent  to  a power  to  them  by  name,  involving  the  idea 
of  a personal  trust. 

In  Brassey  v.  Chalmers,  16  Beav.  431,  4 DeG.  528,  the 
power  was  given  “to  my  executors  hereinafter  named,” 
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which  Lord  Romilly  construed  to  mean  that  it  was  given 
to  them  nominatim,  and  not  in  their  capacity  of  execu- 
tors, hut  the  Lords  Justices  dissented  from  this  opinion. 
I cannot  perceive  any  appreciable  difference  in  effect 
between  giving  the  power  to  “ the  executors  herein  named,” 
and  to  “the  executors  hereinafter  named.”  If  in  the  one 
case  it  indicates  that  it  is  conferred  upon  them  in  their 
character  of  executors,  it  must  have  the  same  effect  in  the 
other.  The  older  books  are  full  of  cases  on  the  subject, 
which  have  been  collected  and  commented  on  by.  Lord  St. 
Leonards  in  his  work  on  Powers,  7th  ed.,  143,  et  seq.  He 
says  that  at  common  law  a naked  authority  given  to 
several  cannot  survive.  Therefore,  if  a man  devise  his 
lands  to  A.  for  life,  and  that  after  his  decease,  the  estate 
shall  be  sold  by  the  executors,  naming  them,  as  by  B.  and 
C.,  his  executors,  or  by  B.  and  C.  who  are  not  named 
executors,  in  that  case  if  one  of  them  die  during  the  life 
of  A.,  the  other  cannot  sell,  because  the  words  of  the 
testator  Would  not  be  satisfied.  But  where  the  words  of 
the  testator  can  be  satisfied,  a Court  of  law  will  relax  the 
rule.  Therefore,  if  three  or  more  are  appointed  executors, 
and  the  devise  is  that  the  estate  shall  be  sold  by  the  exe- 
cutors generally,  the  survivors  may  sell,  because  the  plural 
number  of  executors  remains.  In  Hovell  v.  Barnes , Cro. 
Car.  382,  1 Jones  352,  pi.  3,  although  it  was  holden  that  the 
executors  took  an  authority  only,  yet  it  was  determined 
that  the  survivor  could  sell;  it  was  not  deemed  necessary 
that  the  plural  number  should  remain.  Lord  St.  Leonards 
then  states  that  Mr.  Hargrave  has  endeavoured  to  establish 
that  where  the  power  is  given  to  executors,  or  to  persons 
nominatim  in  that  character,  the  survivor  may  sell,  as  the 
power  is  given  to  them  ratione  officii ; and  as  the  office 
survives,  by  parity  of  reason  the  authority  shall  also  sur- 
vive, N.  (2),  Co.  Litt.  113a;  and  adds,  that  the  liberality  of 
modern  times  will  probably  induce  the  Courts  to  hold,, 
that  in  every  case  where  the  power  is  given  to  executors,  as 
the  office  survives  so  may  the  power.  The  conclusion  he 
draws  from  the  case  (p.  146)  is,  (3)  That  where  the 
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authority  is  given  to  “ executors.”  and  the  will  does  not 
expressly  point  to  a joint  exercise  of  it,  even  a single  sur- 
viving executor  may  execute  it.  But, 

(4)  That  where  the  authority  is  given  to  them  nomina- 
tion, although  in  the  characters  of  executors,  yet  it  is  at 
least  doubtful  whether  it  will  survive. 

Mr.  Williams  in  his  work  on  Executors  (6th  ed.,  892,  et 
seq .)  quotes  this  as  being  the  state  of  the  law  on  the  sub- 
ject. Mr.  Chance  on  Powers  (sec.  651,  et  seq.),  criticises  the 
cases  cited  by  Lord  St.  Leonards,  and  the  conclusions  de- 
duced from  them,  and  (s.  669),  seems  to  leave  the  question 
just  as  it  had  been  left  by  him.  Mr.  Farwell,  (on  Powers 
p.  372,)  states  Lord  St.  Leonards’  third  conclusion,  though 
not  in  the  same  words,  practically  to  the  same  effect, 
adding,  sed  qucere.  Many  other  books  might  be  referred  to 
for  a more  or  less  extended  mention  of  the  subject,  but 
adding  nothing  to  the  clearing  up  of  the  uncertainty. 

In  the  American  Courts  numerous  cases  have  arisen 
involving  this  question.  In  Putnam  Fi'ee  School  v.  Fisher , 
30  Me.  526, j 527,  Shipley,  C.  J.,  said : “ Where  an  estate 
is  devised  to  executors  eo  nomine  in  trust,  the  devise  is 
made  to  the  official,  not  to  the  individual  persons,  and  the 
whole  trust  vests  in  those  who  accept  it  and  become  execu- 
tors of  the  will : and  when  an  estate  is  so  devised,  or  when 
the  executors  have  by  the  will  a power  to  sell,  coupled 
with  an  interest  in  trust,  a conveyance  by  survivors,  or 
by  those  alone  who  accept  the  trust,  will  be  good.” 

In  this  view  of  the  law  I concur.  It  appears  to  me  to  be 
consonant  to  reason,  is  supported  by  authority,  by  the 
opinions  of  some  of  our  ablest  writers,  and  is  in  accordance 
with  the  latest  English  decision,  Brassey  v.  Chalmers,  to 
which  I have  been  referred. 

I therefore  hold  that  the  surviving  executor  can  make  a 
good  title  in  the  first  parcel  of  land  to  the  purchaser. 

As  to  the  second  parcel,  it  is  very  difficult  to  ascertain 
what  the  testator’s  real  meaning  was,  He  appears  to  de- 
vise the  land  and  personal  property  to  Thomas  S.  Ford  as 
a payment  for  money  advanced  to  him,  and  in  considera- 
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tion  of  his  supporting  his  mother  during  her  life;  and  then 
he  gives  his  executors  a power  to  sell  the  realty  and  per- 
sonalty with  consent  of  the  wife,  and  if  the  proceeds  are 
more  than  satisfy  just  claims,  the  balance  to  be  equally 
divided  among  his  family,  and  in  that  case  Thomas  was  to 
have  a double  share.  There  was  no  previous  devise  of 
personalty,  and  no  mention  made  of  debts ; — probably  he 
intended  this  power  to  be  exercised  in  case  it  should  be 
necessary  to  sell  to  pay  debts ; just  claims.  However  that 
may  be,  it  seems  clear  that  Thomas  takes  a fee.  That  by 
the  death  of  the  mother  the  power  of  sale  could  not  be 
exercised,  as  it  required  to  be  with  her  consent.  The  cases 
are  collected  by  Mr.  Chance  on  Powers,  s.  727,  et  seq , and 
by  Mr.  Farwell  on  Powers,  p.  117,  and  the  rule  seems  to  be 
that,  “ If  a power  is  given,  to  be  executed  with  the  consent 
of  one  or  more  persons,  and  that  one,  or  any  one  of  the 
others,  dies,  the  power  is  gone.”  Franklyn's  Case,  Moore 
61,  pi.  172.  The  power  of  sale  given  by  the  will  here 
became  extinct  on  the  death  of  the  mother  without  having 
given  her  consent.  Any  sale  now  will  be  made  in  exercise 
of  the  right  of  ownership  that  Thomas  possesses.  The 
conditions  mentioned  in  the  will  upon  which  Thomas  took 
the  estate,  were  to  support  the  mother,  and  to  sell  with 
her  consent.  He  has  supported  his  mother,  and  the  other 
condition  has  ceased.  There  remains  therefore  the  right  of 
ownership. 

I think  that  Thomas  S.  Ford,  as  devisee  of  this  second 
parcel,  can  make  a good  title  to  the  purchasers. 


M'DERMID  V.  M‘DERMID. 
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Partition — Sale  under  decree — Payment  into  Court  of  purchase  money — 
Notice  thereof  to  mortgagee. 

In  a partition  suit  the  mortgagors  of  an  undivided  share  became  the 
purchasers,  but  they  did  not  pay  the  purchase  money  into  Court  until 
long  after  the  day  named  in  the  Master’s  report. 

Held , that  the  mortgagee,  though  a party  to  the  suit,  was  entitled  to 
interest  at  the  rate  reserved  in  the  mortgage  until  notice  of  such  pay- 
ment into  Court. 

[January  20,  1879. — Proud  foot,  V.  C.] 

Under  the  usual  decree  in  a partition  suit,  one  C.,  a 
mortgagee  of  the  undivided  share  of  the  defendants  J. 
and  A.  in  the  lands  in  question,  was  made  a party.  J. 
and  A.  put  in  a cash  tender  for  the  lands  which  was 
accepted,  and  they  were  declared  the  purchasers,  the 
purchase  money  to  be  paid  into  Court  by  the  15th  March. 
The  report,  dated  1st  March,  computed  interest  on  C.’s 
mortgage  (which  had  three  years  yet  to  run)  up  to  the 
15th  March.  The  money  was  not  paid  into  Court  before 
26th  September  following.  Shortly  after  payment  in  the 
purchasers  obtained  a vesting  order  on  notice  to  the  plain- 
tiff’s solicitors,  but  they  served  no  notice  of  payment  in 
on  C.,  their  mortgagee,  and  he  only  learnt  by  chance  of 
such  payment  on  or  about  the  15th  of  November,  when  as 
soon  as  possible  he  made  this  application. 

Seton  Gordon,  for  the  mortgagee,  moved  for  payment, 
out  of  the  shares  of  the  mortgagors  of  the  purchase  money 
in  Court,  of  the  amount  of  the  applicant’s  claim,  with 
interest  at  the  rate  named  in  the  mortgage  to  date,  with 
six  months’  subsequent  interest  at  the  same  rate,  and  for 
the  costs  of  the  application.  A mortgagee  always  has  a 
right  to  retain  his  security  until  the  amount  due  thereon 
is  duly  and  properly  tendered  him.  The  fact  that  he  has 
been  made  a party  under  a decree  does  not  affect  this  right. 
Here  the  applicant  submitted  in  the  Master’s  office  to  take 
the  amount  due  to  him  on  his  mortgage  up  to  March,  15th, 
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on  the  understanding  that  the  money  was  to  be  paid  into 
Court  on  that  day,  according  to  agreement.  The  money 
was  not  so  paid,  hence,  the  contract  being  broken,  the 
mortgagee  is  released  from  his  engagement,  and  now  claims 
interest  as  above,  as  given  by  the  decree,  and  as  he  might 
have  claimed  in  the  Masters  office.  He  had  undoubted 
right  to  notice  of  the  payment  into  Court.  An  analogy 
may  be  found  in  G.  0.  486,  relating  to  administration  suits. 

Foster , for  plaintiffs,  had  no  objection  to  the  order  being 
made  so  far  as  J.  and  A.  were  concerned,  but  submitted 
that  no  part  could  be  charged  against  the  other  parties. 

Hoyles , for  the  defendants  J.  and  A.,  referred  to  the 
Vesting  Order  and  papers  filed  on  that  application  to  shew 
notice  was  given  to  the  mortgagee  of  payment  into  Court. 
In  a partition  suit  an  incumbrancer  can  be  compelled  to 
accept  the  money  at  any  time,  and  is  not  entitled  to  six 
months’  interest:  Dalbyv.  Humphrey,  37  U.  C.R.  514;  Cook 
v.  Fowler,  L.  R.  7 H.  L.  27. 

Gordon,  in  reply.  This  does  not  apply  where  the  mort- 
gage is  not  due. 

Mr.  Stephens  held  that  by  letting  so  many  months  go 
past  without  enquiry  or  action,  the  applicant  had  deprived 
himself  of  the  right  to  demand  additional  interest  after 
the  payment  of  the  purchase  money  into  Court,  if  he  ever 
had  any  such  right;  and  that  the  application  should  be 
dismissed. 

Under  the  order  made  by  the  Referee  interest  was 
therefore  allowed  at  12  per  cent,  up  to  the  date  of  pay- 
ment into  Court  only,  and  bank  interest  afterwards. 


On  appeal  from  this  decision  the  demand  for  six  months* 
subsequent  interest  at  the  rate  in  the  mortgage  was  dropped. 

W.  Cassels,  for  the  mortgagee,  claimed  interest  at  the 
above  rate  up  to  date.  Under  the  proviso  in  the  mortgage 
12  per  cent,  is  payable  till  the  time  fixed.  The  purchasers 
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were  mortgagors,  and  therefore  liable  under  their  covenants 
to  pay  this.  No  relief  is  asked  against  the  plaintiff. 

Hoyles,  for  the  mortgagors.  Under  G.  0.  389,  a pur- 
chaser is  only  bound  to  give  notice  to  the  plaintiff*  of 
payment  in,  and  it  is  the  plaintiff’s  duty  to  notify  other 
parties.  The  laches  of  C.  disentitle  him  to  relief.  C.  is 
a party,  and  after  decree  all  parties  are  actors ; he  should 
have  pressed  for  payment  in. 

Foster,  for  the  plaintiff,  asked  for  costs. 

Proudfoot,  Y.  C. — The  Referee  gave  the  mortgagee 
interest  at  the  rate  specified  in  the  mortgage  till  time  of 
payment  into  Court. 

It  is  now  contended  that  he  was  entitled  to  interest  until 
notice  of  payment  into  Court,  and  I think  him  so  entitled, 
and  at  12  per  cent.  The  time  for  payment  of  the  mort- 
gage had  not  arrived,  and  the  contract  for  this  rate  of 
interest  covered  the  period  in  question,  distinguishing  it 
from  the  cases  where  the  contest  was  for  the  rate  specified 
in  the  security  after  the  time  for  payment  had  elapsed. 

The  purchasers  in  the  capacity  of  purchasers  were,  under 
Reg.  Gen.  389,  only  bound  to  notify  the  person  having  the 
conduct  of  the  sale.  But  they  also  filled  the  character  of 
mortgagors,  and  to  relieve  themselves  from  liability  on 
the  mortgage  were  bound  to  see  that  the  money  reached 
the  mortgagee,  and  this  they  did  not  do. 

The  amount  is  not  large,  and  it  is  contended  that  an 
appeal  should  not  be  entertained.  But  the  appellant  is  a 
mortgagee,  and  is  entitled  to  all  the  costs  incurred  in 
necessarily  enforcing  his  security,  and  there  is  a question 
of  principle  involved  in  the  application,  which  takes  it  out 
of  the  rule  acted  on  in  McQueen  v.  McQueen,  2 Chy.  Ch. 
R.  344. 

The  appeal  is  allowed,  with  costs. 


Appeal  alloived.  with  costs. 
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In  re  Kingsland. 

Trustee  Relief  Act — Surplus  in  hands  of  mortgagee. 

Where  trustees  realized  a mortgage,  which  had  been  assigned  to  secure 
a debt  due  to  the  trust  estate,  and  a surplus  remained  after  satisfying 
their  claim,  which  was  claimed  by  an  alleged  assignee  of  the  mortgagee  : 
Held , that  they  were  entitled  to  pay  such  surplus  into  Court,  under  the 
Imperial  Trustee  Relief  Act,  10  & 11  Vic.  c.  96. 

[January  27,  1879. — Spragge , C.] 

In  this  matter,  K.  being  a debtor  to  a certain  estate 
assigned  a mortgage,  of  which  he  was  holder,  to  the  trus- 
tees of  the  estate,  as  security  for  the  debt  due  by  him 
to  the  estate.  The  trustees  realized  the  mortgage,  which 
left  a surplus  in  their  hands  after  payment  of  the  said 
debt.  A third  party  then  put  in  a claim  to  the  surplus, 
averring  an  assignment  from  K.,  who  had  left  the  country ; 
he,  however,  produced  no  proofs  of  title. 

W.  Roaf  now  moved  ex  parte  on  petition,  on  behalf  of 
the  trustees,  for  an  order  that  the  trustees  should  pay  the 
surplus  in  their  hands  into  Court,  under  the  Imperial  Trus- 
tee Relief  Act,  10-11  Yic.  ch.  96.  He  cited  Roberts  v.  Ball, 
24  L.  J.  N.  S.  Chy.  471,  and  Western  Canada  Loan  and 
Savings  Co.  v.  Court,  25  Gr.  151,  submitting  that  the  latter 
case  was  an  authority  in  favour  of  the  motion. 

Spragge,  C. — Mr.  Roaf  refers  me  to  Roberts  v.  Ball,  24 
L.  J.  Ch.  471,  as  an  authority  for  the  payment  into  Court  of 
the  balance  in  the  hands  of  the  petitioners,  after  satisfying 
the  mortgage,  of  which  they  were  holders  as  trustees. 

There  was  no  question  in  the  case  as  reported,  as  to  the 
propriety  of  the  first  mortgagee  paying  into  Court  the 
surplus  remaining  in  his  hands  after  satisfying  his  own 
mortgage.  He  had  already  done  this,  and  the  second  mort- 
gagee came  into  Court  upon  petition  raising  other  ques- 
tions not  in  point  in  this  suit.  All  that  the  case  shews  is, 
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that  what  is  asked  in  this  Court  had  been  done  without, 
so  far  as  appears,  any  question  in  that  case. 

In  the  Western  Canada  Loan  and  Savings  Co.  v.  Court , 
25  Gr.  151,  a mortgagee  had  sold  under  power  of  sale  in 
his  mortgage,  and  there  was  a surplus  which  was  claimed 
by  two  contesting  parties,  and  the  mortgagee  thereupon 
filed  a bill  of  interpleader.  Court,  one  of  the  defendants, 
objected  that  the  mortgagee  should  have  done  what  the 
petitioners  in  this  case  have  done,  apply  to  pay  the  money 
into  Court  under  the  Trustee  Relief  Act,  but  my  brother 
Proudfoot  held  an  interpleader  bill  proper,  observing  that 
he  did  not  think  that  there  was  such  an  express  trust  as  to 
come  within  the  meaning  of  the  Trustee  Relief  Act. 

In  Roberts  v.  Ball,  24  L.  J.  N.  S.  Chy.  471,  which  was 
not  cited  in  the  case  before  my  learned  brother,  there  was 
not  any  express  trust,  but  at  any  rate,  in  the  case  in  Grant, 
an  interpleader  bill  was  clearly  right.  In  the  case  before 
me  there  could  be  no  interpleader  suit,  for  there  are  no 
parties  to  interplead,  and  the  petitioner  alleges  a trust. 

I think  the  case  is  within  the  Trustee  Relief  Act. 

As  to  the  petitioner  being  released  and  discharged,  it 
will  be  expressed  to  be  from  liability  in  respect  of  the 
money  paid  into  Court.  I do  not  decide,  of  course,  whether 
it  is  the  proper  sum  or  not. 


Order  granted. 
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Norval  v.  Canada  Southern  Railway  Company. 

Appeal — Staying  execution  under  R.  S.  0.  c.  30,  secs.  27-28 — Costs  of. 

Where  an  appellant  who  had  given  the  statutory  notice  of  appeal  to  the 
Court  of  Appeal,  but  had  not  served  his  reasons,  moved  to  stay  execu- 
tion under  R.  S.  0.  c.  38,  secs.  27,  28,  the  Court  examined  the  plead- 
ings to  ascertain  whether  the  appeal  was  frivolous,  but  ordered  the 
appellant  to  pay  the  costs  of  application. 

[February  10,  1879. — Proudfoot,  V.  C.] 

Symons,  on  behalf  of  the  appellants,  moved  for  an 
order  staying  execution  under  the  Appeal  Act,  R.  S.  0.  ch. 
38,  secs.  27,  28,  and  Order  8. 

It  appeared  that  the  appellants  had  given  the  statutory 
notice,  and  taken  all  the  necessary  steps  for  appeal  within 
the  proper  time,  but  the  reasons  for  appeal  had  not  been 
served. 

Boyd,  Q.  C.,  contra,  objected  to  the  stay  of  execution  on 
the  ground  that  the  appeal  was  frivolous,  under  R.  S.  0. 
oh.  38,  sec.  28.  The  matter  was  in  fact  res  judicata,  as  the 
pleadings  shewed.  On  the  question  of  costs  he  cited  Lady 
Mary  Topham  v.  Duke  of  Portland,  1 DeG.  J.  & S.  603. 

Symons  in  reply.  The  reasons  of  appeal  not  having 
been  served,  the  answer  must  be  taken  to  contain  the 
reasons,  and  they  are  sufficient.  The  appellants  have 
taken  all  steps  within  time  and  bond  fide. 

Proudfoot,  V.  C.,  held  he  would  have  to  take  the 
answer  as  containing  the  grounds  of  appeal,  and  they  cer- 
tainly were  not  frivolous.  The  appellants  must  go  to 
appeal  next  month  if  possible,  and  if  the  appeal  was  not 
heard  then  a further  application  might  be  made.  The 
appellants  must  pay  the  costs  of  this  application. 
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ABANDONMENT. 

Of  seizure.]  — See  Interpleader, 
3. 


ABSCONDING  DEBTOR. 

Absconding  Debtor’s  Act — Person- 
al service  of  summons  — Surplus  pro- 
ceeds of  mortgage  sale — Priority  of 
executions. J — On  the  2nd  of  March, 
1876,  N.  commenced  an  action  by 
writ  of  summons  against  the  defen- 
dant, who  had  absconded  from  the 
Province,  having  previously  mort- 
gaged all  his  real  estate,  aud,  after 
attempting  to  effect  personal  service, 
served  his  wife.  On  the  20th  of 
April,  an  order  was  obtained  for 
leave  to  proceed  as  if  personal  ser- 
vice had  been  effected,  and  on  the 
8th  of  May,  fi.  fa.  lands  and  goods 
were  placed  in  the  sheriff’s  hands. 
On  the  8th  of  April,  Lindsay  and 
Darragh  each  issued  writs  of  attach- 
ment against  the  defendant,  and  on 
the  30th  of  November  following, 
placed  Ji.  fa.  lands  in  the  sheriff’s 
hands.  On  the  7th  of  May,  1877, 


the  mortgagees  sold  under  their 
power  of  sale,  and  realized  more 
than  enough  to  pay  the  mortgage. 

Held , that  N.’s  writ  of  summons 
was  “served”  within  the  meaning  of 
sec.  20  of  the  Absconding  Debtor’s 
Act,  before  suing  out  the  writ  of 
attachment,  and  that,  having  writs 
of  fi.  fa.  in  the  sheriff’s  hands  first, 
he  was  entitled  to  be  paid  in  full  out 
of  the  surplus.  Nicol  v.  Ewin,  Lind- 
say v.  Ewin , Darragh  v.  Ewin , 
331. 


ACTION. 

Staying  proceedings  pending  suit 
for  same  cause  of  action.] — See  Stay 
of  Proceedings,  1. 

For  same  cause — Notice  to  proceed 
pending.] — See  Notice  to  Proceed, 
2. 

ACQUIESCENCE. 

Effect  of  in  obtaining  prohibition.] 
— See  Prohibition,  1,  2,  3. 
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ADDING  AND  STRIKING 
OUT  CHARGES. 

From  bill  after  taxation  com- 
menced^— See  Costs,  5. 


ADMINISTRATION. 

Administration  order  — A.  J.  Acts 
— Division  Courts .] — An  adminis- 
tration order  will  not  be  granted  at 
the  instance  of  an  administrator  on 
a deficiency  of  assets,  on  the  ground 
that  the  debts  are  within  the  juris- 
diction of  the  Division  Courts,  to 
which  the  A.  J Acts  do  not  apply, 
as  a plea  of  p'lene  administravit  would 
defeat  the  action. 

The  plaintiff,  the  administrator, 
as  a creditor,  was  held  entitled  to 
the  order,  but  the  debts  amounting 
to  about  $300  only,  and  the  estate  to 
$700,  consisting  of  funds  in  Court, 
the  accounts  were  directed  to  be 
taken  before  the  Referee.  Marsh 
v.  Marsh.  129. 

Jurisdiction  of  Referee  to  make 
parties  in  Master’s  Office.]  — See 
Jurisdiction,  1. 

ADMINISTRATOR. 

Povjer  of  to  sell  real  estate .] — See 
Vendor  and  Purchaser. 

ADMINISTRATION  OF 
JUSTICE  ACT. 

Division  Courts.] — See  Adminis- 
tration. 

Jurisdiction  of  Referee  to  make 
order  under-  section  35.] — See  Juris- 
diction, ■!. 


ADMISSIONS. 

Of  serviced] — See  Service,  1. 


AFFIDAVITS. 

Scandal — Taking  affidavit  off  the 
files.] — Held , that  an  application  for 
leave  to  take  off  the  files  of  the  Court, 
or  refer  to  the  Master,  an  affidavit 
for  scandal  as  to  the  plaintiff’s  solici- 
tor, and  for  impertinence  as  to  the 
plaintiff,  may  be  made  on  motion, 
without  the  special  leave  of  the 
Court. 

Semble,  also,  that  such  an  applica- 
tion might  be  also  made  against  the 
clerk  of  the  defendant’s  solicitor  who 
swore  to  the  affidavit.  Sadleir  v. 
Smith,  409. 

Requisites  of  affidavit  under  sec. 
188,  C.  L.  P.  Act.] — See  Re  Attor- 
neys, 2. 

Irregular  affidavit  on  noting  bill 
pro  confessod]  — See  Pro  Confesso. 

On  production — Discovery  of  docu- 
ments after  making.] — See  Produc- 
tion, 1. 

Cross-examination  on  affdavitd\ — 
See  Examination,  3. 

On  production.]  — See  Produc- 
tion. 

Requisites  of  affidavit  to  convey 
land  free  from  dower  d]— See  Dower,  4, 

For  attaching  order  under  R.  S.  0. 
cli.  50.]  — See  Attachment. 


AGENT. 

Examination  of] — See  Examin- 
ation, 5. 
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Lien  of  Toronto  agent  of  party 
suing  in  person.] — See  Judgment,  1. 

Lien  of  Toronto  agent  for  costs.] — 
See  Costs,  12. 


ALIMONY. 

1.  Interim  alimony .] — On  an  ap- 
plication for  interim  alimony  the 
merits  cannot  be  discussed.  The 
order  is  made,  as  a matter  of  course, 
on  an  allegation  of  the  marriage,  and 
the  admission  thereof  by  the  defen- 
dant. Keith  v.  Keith,  41. 

2.  Interim  alimony — Costs — Set- 
off.]— Tu  May,  1875,  a deed  of  separ- 
ation was  executed  between  defen- 
dant and  plaintiff,  husband  and  wife, 
by  which  defendant  was  to  pay  the 
plaintiff  $100  a year,  quarterly,  as 
maintenance.  Afterwards,  in  Sep- 
tember, 1875,  the  plaintiff' objecting 
to  the  security  offered,  filed  a bill  for 
alimony,  and  defendant  served  a 
notice,  agreeing  to  allow  her  $100  a 
year,  quarterly,  for  interim  alimony. 
The  plaintiff  accepted  the  notice,  and 
defendant  paid  this  alimony,  until 
May,  1876,  when  a decree  was  made 
for  specific  performance  of  the  agree- 
ment, but  the  plaintiff’  was  ordered 
to  pay  defendant  s costs. 

Held,  that  the  plaintiff  must  give 
credit  for  the  sums  paid  as  interim 
alimony ; and  executions  issued  for 
the  whole  sum,  payable  under  the 
agreement,  were  set  aside.  The  costs 
payable  by  plaintiff  were  also  ordered 
to  be  set  off  against  the  allowance, 
though  such  set  off  was  not  asked  for 
in  the  notice  of  motion.  Maxwell  v. 
Maxwell,  63. 

3.  Alimony  suit — Witness  fees.] — 
Where  the  plaintiff,  in  an  alimony 
suit,  is  without  means,  she  is  not 
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entitled  as  of  course  to  have  the  wit- 
ness fees  necessary  to  enable  her  to 
bring  the  case  on  to  a hearing  paid 
in  advance  by  the  defendant. 

Such  an  application  must  be  made 
at  the  hearing,  llaffey  v.  Haffey, 
137. 

Security  for  costs  in  alimony  suit.] 
— See  Security  for  Costs. 

Conveyance  of  land  free  from 
dower  where  wife  not  entitled  to.] 
— See  Dower,  2. 


AMENDMENT. 

In  a suit  for  the  specific  perform- 
ance of  an  agreement  for  the  sale  of 
the  wife’s  land,  the  plaintiff  was 
allowed  to  amend  his  bill  after  repli- 
cation, by  stating  that  the  husband 
had  signed  the  agreement  as  agent  for 
his  wife,  without  swearing  that  the 
amendment  was  true,  although  the 
wife  had  denied  its  truth  under  oath. 
Jackson  v.  Robertson,  148. 

Of  notice  of  trial  nunc  pro  tunc.] 
— See  Notice  of  Trial,  3. 

Absence  of  signature  of  clerk  of 
process  from  writ.] — /See "Writ,  1. 

Of  writ— Costs.  ] — See  Writ,  2- 

Of  conviction  ]—See  Conviction, 
9 


ANSWER. 

Effect  of  filing.]— See  Dismissal 
of  Bill,  3. 


APPEAL. 

1.  Practice  Court — Appeal  from.  ] 
—Held,  that  an  appeal  lies  from  a 
judgment  of  the  Practice  Court  to* 
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the  Court  of  Appeal,  on  a rule  to 
set  aside  an  award.  Carroll  v. 
Stratford , 11. 

2 Appeal — 39  Vic.  ch.  18,  sec. 
84.] — Under  39  Vic.  ch.  18,  sec.  84, 
an  appeal  must  be  brought  before 
the  appellate  Judge  within  thirty 
days  from  the  conviction.  Giving 
notice  of  appeal  to  the  next  session, 
and  entering  a recognizance  within 
that  time,  is  not  sufficient.  Hunter 
v.  Griffiths , 86. 

3.  Appeal  from  County  Court  i\ — 
Held , that  an  order  staying  proceed- 
ings to  enable  a party  to  appeal, 
under  33  Vic.  ch.  7,  sec.  13,  O., 
beyond  the  ten  days  limited  therein 
is  void  ; but  held,  also,  that  an  ap- 
peal may  be  brought  without  any 
order  staying  proceedings  at  any 
time  before  it  has  been  precluded  by 
the  proceedings  of  the  other  party, 
as  by  the  entry  of  final  judgment. 

Where,  therefore  the  Judge  had 
stayed  proceedings  for  more  than  ten 
day<  to  enable  the  defendant  to  ap- 
peal, but  the  plaintiff  had  not  signed 
judgment,  and  the  defendant  had 
given  the  security,  a prohibition 
against  proceeding  further  with  the 
appeal  was  refused.  In  re  Lawson 
v.  Laidlaw  et  ux.  166. 

4.  Notice  of  appeal  — Allowance 
thereof — R.  S.  0 ch.  38  sec.  26.  ] — 
Section  26  of  R S.  0.,ch.  38,  which 
came  into  force  on  the  1st  January, 
1878,  provides  that  notice  of  appeal 
must  be  given  within  one  month 
from  the  judgment  complained  of,  or 
within  such  further  time  as  the 
Court  appealed  from  or  a Judge 
thereof  may  allow. 

• Where  a notice  of  appeal  from 
a decree  pronounced  on  the  1st  of 
November,  1877,  was  served  under 


this  section  after  office  hours  on  the 
31st  January,  1878,  the  appeal  bond 
having  been  filed  on  the  14th,  and 
it  was  not  shewn  that  the  opposite 
party  was  prejudiced  by  the  delay, 
or  that  the  defence  was  not  a meri- 
torious one  : Held,  assuming  the  Act 
to  apply,  that  an  application  to  allow 
the  notice  should  be  granted. 

Semble,  however,  that  the  above 
section  would  not  apply  where  judg- 
ment has  been  pronounced  before  the 
coming  into  operation  of  the  Act. 
Rose  v.  Hickey,  390. 

5.  Leave  to  appeal  from  Master's 
report — G.  0.  253.] — Leave  to  appeal 
from  the  Master’s  report  appointing 
a receiver,  after  the  fourteen  days 
prescribed  by  G.  O.  253,  was  granted 
where  an  appeal  had  been  made 
within  the  fourteen  days  to  the 
Referee  which  was  dismissed,  and 
the  delay  was  partly  caused  by  doubt 
as  to  the  proper  course  to  pursue. 
Finkle  v.  Date , 413. 

6.  Leave  to  re-hear  after  time 
elapsed. ] — An  application  for  leave 
to  re-hear  an  order  made  upon  an 
appeal  from  the  taxation  of  the  plain- 
tiff’s costs  in  an  administration  suit 
after  the  time  for  re-hearing  had 
elapsed,  on  the  ground  that  the  ap- 
plicant had  abstained  from  re-hearing 
until  a petition  against  his  solicitors, 
pending  in  the  same  Court,  and 
charging  them  with  gross  misconduct 
in  the  management  of  the  suit  and 
the  estate,  should  be  disposed  of, 
was  refused,  for  that  such  a reason 
could  be  understood  only  as  imply- 
ing that  the  judges  might  be  pre- 
judiced by  such  charges,  and  was 
clearly  inadmissible  and  insufficient. 
Robertson  v.  Robertson,  418. 

7.  Reference  as  to  amount  due  on 
executions — Appeal  from  report] — 
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On  an  application  to  set  aside  execu- 
tions and  enter  satisfaction  a refer- 
ence was  made  to  a County  Court 
Judge  to  take  an  account,  who  found 
there  was  nothing  due  : Held , that 
the  clerk  of  the  Crown  and  Pleas 
acting  as  Judge  in  Chambers  had  no 
power  to  hear  an  appeal  from  the 
report.  Puff  or  d v.  Davis , 361. 

Appeal — Staying  execution  under 
R.  S.  0.  c.  30,  secs.  27-28 — Costs  of.) 
— Where  the  appellant  who  had  given 
the  statutory  notice  of  appeal  to  the 
Court  of  Appeal,  but  had  not  served 
his  reasons,  moved  to  stay  execution 
under  R.  S.  O.  c.  38,  secs.  27-28,  the 
Court  examined  the  pleadings  to  as- 
certain whether  the  appeal  was  frivol- 
ous, but  ordered  the  appellant  to  pay 
the  costs  of  application.  N or val  v. 
Canada  Southern  Railway  Company , 
462. 

Costs  of.]— See  Costs,  13. 

Bond.] — See  Bond. 

From  conviction.] — See  Convic- 
tion, 3. 

From  Master’s  report.~\ — See  Dow- 
er, 3. 


APPROPRIATION  OF 
PAYMENTS. 

Collateral  security  to  bank — Ap- 
propriation of  payments .] — M.  & Co. 
being  desirous  of  obtaining  additional 
advances  from  a bank,  executed  a 
mortgage  to  secure  a large  sum,  for 
which  they  were  liable  on  the  31st 
December,  1873,  on  commercial  paper 
of  the  firm  and  its  customers,  which 
had  been  discounted  by  the  bank. 
The  mortgage  provided  that  it  should 
continue  a security  for  the  said  sum 
and  all  renewals  or  substitutions 
therefor,  and  all  indebtedness  of  M. 


& Co.  in  respect  thereof.  After  the 
mortgage  was  given,  M.  Co.’s  line 
of  discount  was  increased,  but  no 
separate  account  of  the  liabilities 
secured  by  the  mortgage  and  these 
further  advances  was  kept,  the  pro- 
ceeds of  the  discounts  and  cash  de- 
posits being  carried  to  M.  & Co.’s 
credit  in  one  open  current  account, 
against  which  they  drew  cheques  to 
retire  the  notes  secured  by  the  mort- 
gage as  they  matured.  M.  & Co. 
became  insolvent  on  the  12th  of 
August,  1875,  their  indebtedness  in 
the  meantime  never  having  been  re- 
duced. 

Held , that  this  mode  of  keeping 
the  accounts  had  operated  as  a dis- 
charge of  the  mortgage  debt.  But 
see  note  at  p.  269.  Cameron  v. 
Kerr , 265. 


ARBITRATION. 

Payment  into  Court.] — Where  on 
a reference  to  arbitration,  under  R. 
S.  O.,  ch.  50,  sec.  189,  before  plea, 
the  defendant  wishes  to  plead  • pay- 
ment into  Court  as  to  a portion 
of  the  demand,  the  order  should 
direct  that  the  amount  paid  in  be 
deducted  from  the  plaintiff’s  claim. 
Duit  v.  Cossett,  330. 

Costs  of] — See  Costs,  6. 

ARBITRATOR. 

Power  of,  to  certify  for  coste.] — 
See  Referencr,  2. 


ARREST. 

1.  Illegal  arrest — Writ  of  capias 
— 32  <Sc  33  Vic.  ch.  21,  and  ch.  30, 
sec.  1,  D. — By  indenture  defendant 
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covenanted  to  pay  purchase  money 
for  land  conveyed  to  him  by  plain- 
tiffs, and  by  him  re-conveyed,  to- 
gether with  other  land  as  security 
therefor.  There  was  a proviso  that 
in  default  of  any  of  the  payments, 
the  said  land  was  to  become  the 
plaintiffs’  absolutely.  It  was  cove- 
nanted by  the  plaintiffs  that  they 
would  put  up  certain  mills  on  the 
property  conveyed  to  defendant. 
The  property  was  situated  in  the 
County  of  Grey,  and  the  defendant 
lived  there.  The  plaintiffs  erected 
the  mills.  The  defendant,  about  a 
year  afterwards  having  taken  the 
machinery  from  the  mill,  and  being 
in  default  on  account  of  his  purchase 
money,  left  the  county.  The  plain- 
tiffs followed  and  arrested  him  with- 
out laying  information  against  him, 
or  having  a warrant  therefor.  After- 
wards they  procured  a warrant  to 
issue  against  defendant  in  the  County 
of  Oxford,  charging  him  with  em 
bezzlement  in  regard  to  the  machin- 
ery, dec.,  in  the  mill.  On  this  the  de- 
fendant was  again  arrested.  While  in 
such  custody,  the  plaintiffs  issued  a 
capias  against  defendant  for  the  debt. 

Held , that  the  first  and  second 
arrests  were  illegal. 

Held,  also,  that  the  arrest  under 
the  capias  was  illegal,  as  the  defen- 
dant was  in  custody  unlawfully,  at 
the  suit  of  the  plaintiffs,  at  the  time 
they  procured  it  to  issue. 

Held,  also,  that  the  defendant, 
though  in  strictness  only  a tenant  at 
sufferance,  had  substantially  the 
rights  of  a mortgagor,  and  it  clearly 
was  not  a case  of  embezzlement. 

Held,  also,  that  the  warrant  under 
which  the  second  arrest  took  place 
was  invalid,  on  the  ground  that  it 
charged  that  the  defendant  did  em- 
bezzle in  the  County  of  Grey  while 
the  magistrate  was  acting  in  and  for 
the  County  of  Oxford,  and  it  did  not 


shew  that  the  defendant  had  the  em- 
bezzled property  with  him  in  the 
County  of  Oxford,  according  to  32- 
33  Vic.  ch.  21,  sec.  121,  D.,  or  that 
he  was  or  resided  or  was  suspected 
of  being  or  residing  within  the  juris- 
diction of  such  magistrate,  according 
to  32-33  Vic  ch.  30,  sec.  1,  D. 

The  law  of  arrest  considered,  and 
amendments  suggested  to  meet  the 
case  where  the  creditor  holds  security 
for  all  or  part  of  his  claim.  Mc- 
Gregor et  al.  v.  Scarlett,  20. 

2.  Illegal  arrest  —Debtor  domiciled 
abroad — Return  for  temporary  pur- 
pose— Consol.  Stat.  U.  C.  ch.  24,  sec. 
5.] — The  defendant  absconded  from 
Canada  in  1866,  being  at  the  time 
largely  indebted  to  the  plaintiff.  In 
1877  he  returned  for  a temporary 
purpose,  having  in  the  meantime 
acquired  a domicile  at  Chicago,  when 
he  was  arrested  under  Consol.  Stat. 
U.  C.  ch.  24,  sec.  5,  for  the  debt  due 
to  plaintiff. 

held,  that  the  arrest  was  illegal, 
and  defendant  was  discharged.  Cle- 
ments v.  Kirby , 1 03. 


ASSESSMENT  AND  TAXES. 

Vendor  and  purchaser — Incum- 
brances—Vesting  order.  ] — After  a 
purchaser  of  land  sold  under  a de- 
cree had  accepted  a vesting  order,  he 
ascertained  that  it  had  been  sold  for 
taxes. 

Held,  that  the  purchaser  was  en- 
titled to  payment  out  of  the  money 
in  Court  of  the  amount  required  to 
redeem.  Turrill  v.  Turrill,  142. 


ASSIGNEE. 

Seizure  of  goods  in  possession  ofi\ 
See  Insolvency,  1. 
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ATTACHMENT. 

Attaching  order — Setting  aside — 
Affidavit .] — Held , that  an  affidavit 
for  an  attaching  order  under  R. 
S.  0.  ch.  50,  sec.  307,  must  be 
made  by  the  execution  creditor  or 
his  attorney,  and  that  an  affidavit 
made  by  a managing  clerk  is  in- 
sufficient. 

Held , also,  that  such  an  order 
cannot  be  set  aside  on  objection 
taken  thereto  in  shewing  cause  to  a 
summons  to  pay  over,  a substantive 
motion  to  that  effect  being  necessary 
for  that  purpose.  Builder  v.  Kerr , 
323. 


ATTORNEY. 

Summary  proceedings  against — 
Receipt  of  money  for  investment .] — 
Money  given  to  an  attorney  was  held, 
upon  the  affidavits  set  out  below, 
notwithstanding  his  denial,  to  have 
been  received  by  him  in  his  capacity 
as  attorney  to  invest,  not  as  a broker 
or  agent ; and  not  to  have  been  lent 
personally  to  the  attorney. 

A Judge  in  Chambers  may  inter- 
fere summarily  against  the  attorney, 
by  ordering  him  to  render  an  account 
of  and  pay  over  such  moneys,  al- 
though there  is  no  litigious  business 
or  suit  in  Court  by,  or  in  which  the 
money  was  received.  See  A.  J. 
Act,  1874,  sec.  89.  Re  Attorney , 
174. 

Liability  of  for  interest  of  invest- 
ment.] — See  Interest,  2. 

Lien  on  client's  papers  for  costs 
after  assignment  of  bills  against 
him.] — See  Lien. 

Power  of] — See  Evidence. 


AWARD. 

Interest  upon  subject  to  award . ] — 
See  Interest,  1. 

Appeal  from  Practice  Court  on 
rule  to  set  aside.] — See  Appeal,  1. 

See  Arbitration — Arbitrator. 


BAIL. 

1.  Render — R.  G.  88.] — Where 
there  is  any  doubt  as  to  the  legality 
of  the  render,  proceedings  on  a 
bail  bond  will  not  be  stayed  under 
R.  G-.  88,  simply  on  payment  of  costs. 

The  render  had  been  made  to  an 
1 acting  sheriff  at  the  sheriff’s  office, 

| within  eight  days  after  action 
1 brought,  and  was  refused  on  the 
ground  that  the  Ca.  Sa.  had  been 
returned. 

An  order  was  made  staying  pro- 
ceedings cn  the  bail  rendering  their 
principal  within  eight  days  and  on 
payment  of  costs. 

The  Ca.  Sa.  had  been  lodged  with 
the  sheriff  on  the  26th  October,  and 
returned  on  1st  November.  Held , 
I that  it  had  been  long  enough  in  his 
i hands  to  charge  the  bail.  Potts  v. 
Baird  et  al.,  113. 

2.  Credibility  of  witnesses.]  — 
Where  the  grand  jury  have  found 
a true  bill  for  murder,  bail  will  gen- 
erally be  refused. 

In  this  case,  where  there  was  evi- 
dence, if  believed,  sufficient  to  war- 
rant a conviction,  and  only  one  as- 
size had  elapsed  without  a trial,  an 
j application  to  admit  to  bail  was  re- 
fused and  the  prisoners  left  to  their 
remedy  under  the  Habeas  Corpus  Act. 

The  considerations  which  should 
govern  the  exercise  of  discretion  in 
granting  or  refusing  bail.  Regina 
v.  Edward  L.  Keeler , Albert  C. 
Keeler,  and  A.  V.  Bedstead , 117. 
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BANK. 

Collateral  security  to .] — See  Ap- 
propriation of  Payments. 

BILL. 

Dismissal  of  for  want  of  'prosecu- 
tion,.]  — See  Dismissal  of  Bill. 

Taking  off  files .]  — See  Illusory 
Suit. 


BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

Production  of  in  signing  judg- 
ment,.] — See  Judgment,  5. 


BOND. 

Appeal  bond — Sufficiency  of  sure- 
ties— R.  S.  0.  c.  38,  ssc.  26.] — 
Where  the  statutory  requirements 
are  observed  with  respect  to  bonds 
given  upon  appeal,  the  bonds  will  not 
be  disallowed  on  the  ground  that  the 
sureties  are  “ standing  sureties  ” of 
the  appellants,  in  the  absence  of 
satisfactory  evidence  of  their  insuf- 
ficiency. Norval  v.  Canada  South- 
ern R.  W.  Co.,  Duff  v.  Canada 
Southern  R.  W.  Co.,  Cunninghan  v. 
Canada  Southern  R.  W.  Co.,  Satfield 
v.  Canada  Southern  R.  W.  Co.,  313. 

For  security  for  costs — To  whom 
to  be  made.']  — See  Security  for 
Costs,  2. 

Bail.] — See  Bail. 

CAPIAS. 

Writ  of] — See  Arrest. 


CARRIAGE  OF  ORDER. 

See  Judgment,  3. 

CLAIM. 

Admission  of  incumbrancer  to 
prove,  after  foreclosure  by  Master's 
report.] — See  Incumbrancer. 


CLERK  OF  THE  PROCESS. 

Absence  of  signature  from  writ.  J — 
See  Writ,  1. 


COLLATERAL  SECURITY. 

To  bank.] — See  Appropriation 
of  Payments. 

COMMISSION. 

Trustees'  commission — When  payable 
— -R.  S.  0.  ch.  107.] — A trustee  is 
entitled  to  retain  his  commission 
from  time  to  time  out  of  moneys 
received,  without  waiting  for  the 
completion  of  his  trust  duties. 

Where  the  compensation  is  fixed 
by  the  deed,  the  Master  cannot  reduce 
the  amount.  Heron  v.  Moffatt , 438. 

Costs  of] — See  Costs,  7. 


COMPANY. 

Right  to  set  aside  judgment  against.^ 
— See  Judgment,  2. 


CONFIRMATION. 

Of  decree. — See  Decree. 
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CONSENT. 

Reference  by — Cosfe.] — See  Ke- 
FERENCE,  2. 


CONSOLIDATION. 

Of  mortgages .]—  Mortgage,  1. 


CONTEMPT. 

1.  Refusing  to  attend  for  examina- 
tion.— C.  S.  U.  C.  c.  24  sec.  41.] — 
An  application  to  commit  a defendant 
for  refusing  to  attend  for  examina- 
tion under  C.  S.  U.  C.  c.  24  sec.  41, 
is  properly  made  in  Chambers  ; and 
it  is  unnecessary  first  to  make  the 
order  for  the  examination  a rule  of 
Court.  Royal  Canadian  Bank  v. 
Lockman , 102. 

2.  Notice  of  motion  to  commit — 
Service  of- — Orders  296  and  297.] — 
Notice  of  motion  to  commit  a person 
not  a party  to  a cause,  under  order 
297,  for  contempt  in  disobeying  an 
order  which  has  been  duly  served, 
need  not  be  personally  served  where 
the  party  has  a solicitor.  Wilson  v. 
Wilson , 57. 


CONVICTION. 

1.  Habeas  Corpus — Setting  aside 
conviction — 32  & 33  Vic.  ch.  28 , D.  ; 
36  Vic.  ch.  48,  sec.  308,  0.] — The 
prisoner  had  been  convicted  by  one 
justice  of  the  peace  of  being  a va- 
grant under  32  & 33  Vic.  ch.  28,  D., 
which  requires  the  conviction  to  be 
“ before  any  stipendiary  or  police 
magistrate,  mayor,  or  warden,  or  any 
two  justices  of  the  peace.” 


Held , that  the  conviction  was  bad, 
as  it  did  not  appear  that  the  justice 
was  a police  magistrate. 

Quaere , whether  the  conviction 
would  have  been  good  if  it  had  ap- 
peared in  the  warrant  that  he  was 
acting  for  the  police  magistrate 
under  36  Vic.  ch.  48,  sec.  308,  0., 
or  whether  two  justices  would  not 
have  been  required.  Regina  v. 
Clancey,  35. 

2.  Conviction  under  37  Vic.  ch. 
32  O.,for  li  selling  liquor  without  a 
licensd ’ where  Temperance  Act  is  in 
force — Amendment  of  conviction — 
Constitutionality  of  40  Vic.  ch  18, 
sec.  30  O .] — The  Licensing  Acts  are 
by  40  Vic.  ch.  18,  sec.  30,  O.,  in 
full  force  and  effect  in  all  municipa- 
lities where  the  Temperance  Act  is 
in  operation,  with  the  exception  of 
those  provisions  which  relate  to 
granting  licenses  to  sell  by  retail : 
Held , therefore  that  a conviction  for 
selling  liquor  without  a license  con- 
trary to  37  Vic.  ch.  32,  sec.  24,  O., 
in  a county  in  which  the  Temper- 
ance Act  is  in  force  is  valid  ; al- 
though such  a conviction  would  be 
illegal  at  common  law. 

The  conviction  and  warrant  of 
commitment  imposed  hard  labour, 
in  addition  to  the  imprisonment, 
which  was  not  authorized  by  either 
the  Temperance  Act  or  37  Vic.  ch. 
32  for  the  first  offence  ; but  it  was 
awarded  for  the  first  offence  by  the 
forms  in  the  schedule  of  40  Vic.  ch 
18,  although  there  was  no  mention 
of  it  in  any  part  of  that  statute,  and 
sec.  36  of  that  Act  enncts  that  the 
forms  in  the  schedules  shall  be  suf- 
ficient in  all  cases  thereby  respec- 
tively provided  for. 

Held , that  the  imposition  of  hard 
labour  was  not  warranted  by  its 
mere  insertion  in  the  schedules  ; but 
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that  the  conviction  and  warrant 
could  be  amended  by  striking  out 
these  words  under  40  Yic.  ch.  18, 
sec.  23,  O. 

It  was  objected  also  that  the  war- 
rant did  not  negative  the  exceptions 
in  the  section  of  the  Act  under 
which  the  defendant  was  convicted  ; 
but,  Held , that  this  also  might  be 
amended. 

The  defendant  appealed  to  the 
General  Sessions,  which  was  the 
proper  appeal  under  the  Temperance 
Act  : Held , that  the  appeal  should 
have  been  to  the  Judge  of  the 
County  Court  under  the  Licensing 
Acts,  and  that  his  appeal  therefore 
formed  no  ground  for  discharge  from 
imprisonment. 

Queer e,  whether  the  Legislature 
of  Ontario  had  power  to  enact  that 
an  offence  against  the  Temperance 
Act,  for  which  there  are  special  pro- 
ceedings and  punishments  provided 
by  that  Act,  might  be  prosecuted  as 
an  offence  against  the  Licensing  Acts 
and  punished  under  them. 

See  note  p.  237. 

Regina  v.  Lake,  215. 

3.  Conviction  — Appeal  from  — 
Proof  of  recognizance. ] — Upon  an 
appeal  from  a conviction  to  the  Gen- 
eral Sessions  of  the  Peace,  the  notice 
of  appeal  and  the  recognizance  were 
produced  by  the  clerk  of  the  Court 
from  its  files,  exhibited  to  the  Court 
and  placed  in  its  custody,  and  evi- 
dence was  given  of  the  service  of 
the  appeal.  The  recognizance  pur- 
ported to  be  executed  by  the  con- 
victing J ustice,  and  appearad  to  have 
been  in  the  custody  of  the  clerk  of 
the  peace  from  its  date. 

Held,  sufficient  proof  to  found  the 
jurisdiction  of  the  Court  to  try  the 
appeal,  in  the  absence  of  evidence 
shewing  the  recognizance  to  be  false; 


and  that  enrolment  of  the  recoar- 

o 

nizance  was  unnecessary. 

The  recognizance  was  filed  by  the 
appellant,  instead  of  being  sent  to 
the  clerk  of  the  peace  by  the  Justice 
who  took  it ; and  the  condition 
therein  was  to  appeal  the  “ General 
i Quarter  or  General  Sessions,”  and 
: not  the  m Court  of  General  Sessions 
of  the  Peace.  ” 

Held,  a sufficient  compliance  with 
the  statute. 

Semble , that  where  objection  has 
been  taken  to  the  jurisdiction  of  the 
Court,  and  the  party  objecting  there- 
to has  afterwards  proceeded  to  a trial 
upon  the  merits,  he  should  be  held 
to  have  waived  proof  of  those  pre- 
liminary conditions  which  give  the 
Court  jurisdiction,  if  it  shall  appear 
subsequently  upon  his  moving 
against  the  verdict,  that  those  con- 
ditions had  in  truth  been  complied 
with.  Regina  v.  Essery,  290. 

Appeal  from , under  the  Indian 
Act,  1876.] — See  Appeal,  2. 


CORPORATION. 

Corporation — Transfer  of  liability 
— Amendment.^ — 39  Vic.  ch.  64,  O., 
extended  the  time  for  the  completion 
of  the  water  works  to  the  31st  of 
December,  1877.  and  declared  that 
the  powers  and  duties  of  the  defen- 
dants should  cease  and  be  determined 
after  that  date,  if  previously  thereto 
the  assent  of  the  ratepayers  should 
be  obtained ; and  that  the  water 
works  should  thenceforth  be  con- 
trolled by  a committee  appointed  by 
the  corporation  of  the  city  of  Toronto. 
It  did  not,  however,  expressly  trans- 
fer the  liabilities  of  the  defendants  to 
the  city. 
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This  action  was  commenced  against 
the  defendants  on  the  8th  of  Decem- 
ber, 1877,  and  subsequently  a by-law 
was  passed  in  accordance  with  the 
above  provision. 

Held,  that  the  writ  was  properly 
issued  against  the  defendants  : that 
the  transfer  of  the  liabilities  of  the 
defendants  followed  as  a legal  effect 
from  the  transfer  of  their  rights,  and 
that  under  the  A.  J.  Act  the  city 
could  be  substituted  as  defendants. 
Trotters.  Toronto  Water  Works  Com- 
mission, 316. 


COSTS. 

1.  In  an  action  in  the  Superior 
Court  for  breach  of  covenant  for 
quiet  enjoyment  contained  in  a lease, 
the  defendant  pleaded  non  demisit. 

The  plaintiff  obtained  a verdict  for 
one  shilling  damages,  but  a certificate 
for  costs  was  refused. 

Held,  that  the  plea  of  nOn  demisit 
raised  a question  of  title,  and  that 
the  plaintiff  was  entitled  to  full  costs. 
Purser  v.  Bradburn,  18. 

2.  Costs.] — Held,  that  where  a 
suit  becomes  unnecessary  by  rea- 
son of  matters  subsequent  to  its  in- 
stitution, the  question  of  costs  cannot 
be  disposed  of  in  Chambers,  except 
by  consent.  Merchants'  Bank  v. 
Musgrove,  59. 

3.  Settlement  by  parties — Liability 
for  coste.] — In  a suit  by  a cestui  qui 
trust  against  a trustee  and  another 
to  prevent  the  trustee  from  selling 
the  land  to  his  co-defendant,  an  in 
junction  was  obtained  restraining  the 
defendants  from  alienating  or  encum- 
bering the  property  or  committing- 
waste.  The  plaintiff,  without  the 
knowledge  of  his  solicitor,  entered 
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into  an  agreement  with  the  co-defen- 
dant to  compromise  the  suit.  On  an 
application  bv  the  plaintiff's  solicitor 
that  his  costs  should  be  paid  by  the 
co-defendant  : 

Held,  that  the  property  had  been 
recovered  or  preserved  by  the  in- 
junction, and  that  the  co-defendant 
was  liable  for  the  solicitor’s  costs. 
Morgan  v.  Holland,  74. 

4.  Costs — Taxation  — Right  to  dis- 
pute retainer.] — Where  an  action  was 
brought  on  an  attorney’s  bill,  to- 
gether with  another  claim,  an  order 
was  made  referring  the  bill  for  tax- 
ation and  reserving  the  right  to  raise 
any  defence  to  the  action,  costs  to 
abide  the  event  of  the  taxation,  not 
of  the  cause.  Re  Green,  an  attorney, 

89. 

5.  Costs — Taxation —Adding  and 
striking  out  charges— Costs  of  tax- 
ation— C.  $.  U.  C.  ch.  35,  sec.  31.] — 
Where  an  attorney  obtains  leave  to 
amend  his  bill  after  taxation  com- 
menced, it  is  improper  to  strike  out 
any  items  in  the  bill.  The  charges 
alleged  to  be  omitted  should  be 
added,  and  if  one-sixth  be  taxed  off 
the  bill  as  amended,  the  attorney 
must  pay  the  costs.  In  re  Martin , 

90. 

6.  Costs  of  arbitration — Taxation 
of — 29  Vic.  ch.  32,  sec*.  5.]  — An  order 
will  not  be  made  under  29  Vic.  ch. 
32,  sec.  5,  for  the  taxation  of  the 
costs  of  an  arbitration  until  the  sub- 
mission has  been  made  a rule  of 
Court.  In  re  Coy  and  the  London 
Assurance  Corporation,  131 

7.  Costs — Expenses  of  plaintiff  as 
witness  in  his  own  behalf — Costs  of 
commission  — Counsel  fees.  ] — The 
plaintiff,  who  was  a necessary  and 
material  witness  in  his  own  behalf, 
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came  to  Toronto  from  England  to 
give  evidence  at  the  trial  : Held , that 
he  was  entitled  to  his  expenses. 

The  costs  of  executing  a commis- 
sion are  entirely  in  the  discretion  of 
the  Master ; and  where  the  amount 
paid  to  the  commissioner  and  his 
clerk  for  two  sittings  on  different 
days  in  London,  was  twenty-two 
guineas,  and  the  Master  on  taxation 
disallowed  twelve,  the  Court  refused 
to  interfere. 

The  Master,  in  a case  occupying 
three  days,  allowed  $75  to  the  senior 
counsel  and  $30  to  the  junior,  and 
declined  to  tax  a counsel  fee  for  con- 
sultation between  counsel  previous  to 
trial.  The  Judge  refused  to  inter- 
fere. Fox  v.  Toronto  and  NipiFsing 
R . W.  Co.,  157. 

8.  Costs — Set-off- — Lien  of  solicitor 
and  attorney. — Where  there  is  a 
different  cause  of  action  in  different 
Courts  between  the  same  parties,  the 
costs  will  not  be  ordered  to  be  set- 
off. Caihbert  v.  Commercial  Travel- 
lers Association,  255. 

9 . Costs  — Several  defendants  — 
Separate  solicitors.] — In  a suit  for 
specific  performance  by  a vendee 
against  his  vendor,  and  a person  to 
whom  he  had  sold  after  agieeing  to 
sell  to  the  plaintiff,  the  defendants 
may  sever  in  their  defence,  and  em- 
ploy separate  solicitors,  and  each  is 
entitled,  on  dismissal  of  the  bill  with 
costs,  to  tax  a separate  bill.  Barrett 
v.  Campbell  et  al.,  150. 

10.  Costs — Tender  of  reconveyance 
before  suit.] — Where  a conveyance  of 
land  was  set  aside  as  being  fraud- 
ulent, the  costs  of  preparing  and 
tendering  a reconveyance  for  execu- 
tion before  service  of  the  bill  were 
Held  not  taxable  against  the  defen- 
dant. Pringle  v.  McDonald,  152. 


11.  Costs  of  the  day — Stay  of  pro- 
ceedings after  entry  of  record.] — 
After  the  plaintiff  had  entered  the 
record  for  trial,  the  defendant  took 
out  an  order  staying  proceedings 
until  security  for  costs,  whereupon 
the  record  was  withdrawn.  Held , 
that  the  defendant  was  not  entitled 
to  costs  of  the  day.  Fitzgerald  v. 
Ludwig,  187. 

12.  Lien  of  Toronto  agent  for 
coste.] — An  attorney  sent  to  his  To- 
ronto agent  a promissory  note,  given 
to  such  attorney  for  costs,  to  be  used 
upon  a taxation  pending  between  him 
and  the  maker  of  the  note. 

Held,  that  the  agent  had  a general 
lien  upon  the  note  for  his  agency 
costs,  notwithstanding  that  the  rela- 
tionship of  principal  and  agent  had 
been  dissolved  by  the  agent ; and  an 
order  to  deliver  it  up  was  refused. 
Re  Attorney,  311. 

1 3.  Costs  of  appeal — Changing 
security  therefor.] — After  the  secur- 
ity for  the  costs  of  an  appeal  to  the 
Court  of  Appeal  from  the  Court  of 
Chancery  has  been  perfected  by 
bond,  the  latter  Court  has  power 
to  allow  a deposit  of  money  in 
Court  to  be  substituted  therefor. 
The  Townships  of  Chatham  and 
Dover  Fast  v.  The  Erie  and  Huron 
R.  W.  Co.,  399. 

14.  Examination  of  judgment 
debtor — Costs.] — An  order  for  pay- 
ment of  the  costs  of  his  examina- 
tion cannot  be  made  against  a judg- 
ment debtor  on  application  for  that 
purpose  alone. 

Semble,  that  such  an  order  may  be 
made  on  an  application  to  commit, 
where  there  has  been  ill-conduct  by 
the  judgment  debtor.  Ginty  v. 
Rich,  319. 
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15..  Sale  of  equitable  interest  under 
A.  J.  Act — Costs  of  order  for.] — 
Where  an  order  was  made  for  the 
sale  of  the  defendant’s  equitable  in- 
terest in  certain  land,  under  the  A. 
J.  Act,  R.  S.  O.  ch.  49,  sec.  11,  the 
costs  of  the  application  were  direc- 
ted to  be  taxed,  and  inserted  in  the 
endorsement  as  part  of  the  costs  to 
be  levied  under  the  writ  of  fi*fa. 
Watts  v.  Hobson,  334. 

16.  C osts-Several  defendants-Sepa- 
rate  solicitors .] — The  bill  which  was 
filed  against  J.  H.,  L.,  and  T.,  alleged 
that  a deed  of  the  land  in  question 
from  the  plaintiff  to  J.  H.’s  father, 
though  absolute  in  form  was  only 
a mortgage.  The  father  had  died 
having  devised  the  land  to  J . H. , 
and  appointed  L and  T.  executors. 
The  bill  charged  that  the  testator 
was  overpaid  by  receipt  of  rents  and 
profits  in  his  lifetime,  and  that  since 
his  death  the  defendants  had  received 
a large  amount  of  rents,  of  which  an 
account  was  sought.  . It  also  charged 
the  above  defendants  and  another 
defendant  with  fraud. 

On  the  hearing  the  suit  was  com- 
promised, the  plaintiff  agreeing  to 
pay  the  “ costs  of  the  several  defen- 
dants to  their  respective  solicitors”  : 
Held,  that  the  defendants  were  jus- 
tified in  severiug  in  their  defence, 
and  could  tax  separate  bills. 

Held,2\s>o,  that  where  one  of  several 
defendants  is  charged  with  fraud, 
the  others  are  not  obliged  to  connect 
their  defence  with  his.  Conolly  v. 
Hill,  441. 

Of  taxation  under  C.  S.  U.  C.  ch. 
35,  sec.  31.] — See  Taxation,  1. 

In  alimony  suit.] — See  Alimony,  2 

Attorney's  lien  on  client's  papers 
upon  assignment  of  bills  against 
him.~\ — See  Lien. 


Power  of  arbitrator  to  certify  for 
coste.] — See  Reference,  2. 

Mandamus  to  tax  costs .] — See 
Mandamus,  1. 

Examination  of  judgment  debtor 
where  judgment  for  costs  only.] — See 
Examination,  8. 

Of  amending  writ. — See  Writ,  2. 

See  Prohibiton,  1,  2 — Inter- 
pleader, 2. 

COSTS  OF  THE  DAY. 

See  Costs,  11. 

COUNSEL. 

Fees.] — See  Costs,  7. 


COUNTY  COURT. 

Appeal  from.\ — See  Appeal,  4. 

Case  tried  at  Assizes — Notice  of 
trial  ] — See  Notice  of  Trial,  2. 


COVENANT. 

Mortgage  payable  by  instalments 
— Covenant  to  pay  the  ivhole  on 
defa,ult — G.  0.  Chy.  461.] — Upon 
default  in  payment  of  an  instalment 
in  a mortgage,  the  mortgagees  sued 
for  the  whole  amount  of  the  mort- 
gage money.  The  defendant  paid 
into  Court  the  amount  actually  due 
for  the  instalment  of  principal  and 
interest,  p.nd  pleaded  on  equitable 
grounds  that  the  residue  was  the 
balance  of  the  purchase  money  of 
land  bought  by  him  from  the  plain- 
tiff, and  prayed  for  relief  and  a stay 
of  proceedings. 

The  mortgage  purported  to  be 
under  the  Act  respecting  short  forms 


476 


DIGEST  OF  CASES. 


of  mortgages,  27-28  Yic.  ch.  31,  but 
number  16  in  the  second  schedule  of 
the  statute  was  omitted  ; and  it  con- 
tained a covenant  (not  following  the 
statutory  form)  that  on  default  in  the 
payment  of  any  one  instalment  or 
any  part  thereof,  the  whole  unpaid 
principal  and  interest  should  imme- 
diately become  due,  and  that  he  (the 
mortgagor)  would  pay  the  same 
forthwith  should  the  mortgagees  so 
require,  without  demand. 

Held,  that  the  Gr.  0.  in  Chancery 
461,  only  applied  to  foreclosure  suits, 
and  that  the  defendant  was  not 
entitled  to  relief. 

Held , also,  that  the  acceleration  of 
the  day  of  payment  of  the  undue 
instalments,  in  consequence  of  the 
non-payment  at  the  stipulated  time 
of  one  of  the  instalments,  was  not  a 
penalty  or  forfeiture.  Tylee  et  al.  v. 
Hinton , 190.  But  see  note  (a)  p. 
.205  in  Ajipeal. 


CREDIBILITY  OF  WIT- 
NESSES. 

See  Bail,  2. 

CUSTODY  OF  INFANT. 

See  Infant — Illegitimate  Child. 


DAMAGES. 

For  detention  of  Dower. ] — See 
Dower,  1. 


DATE. 

Of  added  plea\  — See  Plead- 
ing, 2. 


DEBTOR. 

Domiciled  abroad  — Return  for 
temporary  purpose  — Liability  to 
arrest."\ — See  Arrest,  2. 


DECLARATION. 

Irregularity — Time  to  move .] — - 
Held , that  a defendant  has  eight 
days  to  move  to  set  aside  a declara- 
tion for  irregularity.  Hall  v.  Grand 
Trunk  R.  W.  Go.,  33 5. 


DECREE. 

Decree — Notice  to  confirm  — Ser- 
vice o/!] — Leave  may  be  obtained  to 
serve  by  publication  a notice  of  mo- 
tion to  confirm  a decree  or  substitute 
new  decree.  McTaggart  v.  Merrill, 
405. 

Substitutional  service  q£] — See 
Service,  2. 

DECREE  NISI. 

See  Foreclosure. 


DEFAULT. 

Covenant  to  pay  the  whole  mort- 
gage money  on  default .] — See  Cove- 
nant. 


DEPOSIT. 

By  subsequent  incumbrancer  to 
obtain  a sale  — Increase  of.~\ — See 
Mortgage,  2,  3. 
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DEPOSITIONS. 

Proof  and  admissibility  of,  in  'pro- 
ceedings under  6 anrid  7 Vic.  ch.  34.] — 
See  Extradition,  2. 


DESCRIPTION. 

Of  acts  of  trespass.  ] — See  Tres- 
pass. 

DISCRETION. 

Of  sheriff  ] — See  Interpleader,  4. 


DISMISSAL  OF  BILL. 

1.  Dismissal  for  want  of  prosecu- 
tion^— Held , that  tiling  a replica- 
tion pending  a motion  to  dismiss  is 
no  answer  to  the  motion,  the  prac- 
tice here  being  different  from  that 
which  prevails  in  England  ; nor  the 
mere  fact  that  the  plaintiff’s  claim 
will  be  barred  by  the  Statute  of 
Limitations  if  the  bill  be  dismissed. 

Held,  also,  that  such  delay  is  not 
sufficiently  explained  by  shewing 
that  it  occurred  through  the  mistake 
of  the  solicitor.  Finnegan  v.  Keenan , 
385. 

2.  Dismissal  of  bill  for  non-ser- 
vice. — Effect  of  defendant  havin' i 
moved for  injunction .] — The  bill  was 
filed  on  the  5th  of  January  to  set 
aside  a Crown  grant  of  land  to  the 
defendant,  and  Us  pendens  was  regis- 
tered on  the  7th  of  January.  On 
the  5th  of  February  the  defendant, 
who  had  never  been  served  with  the 
bill,  applied  for  and  obtained  an  in- 
junction restraining  the  plaintiff  from 
committing  waste.  Six  months  after 
the  filing  of  the  bill  the  defendant 
applied  to  have  it  dismissed  for  non- 
service. 


Held,  that  under  the  circumstan- 
ces the  defendant  must  be  taken  to 
have  served  himself  with  the  bill, 
so  far  as  to  defeat  this  application  ; 
but,  Semble,  that  an  application  to 
dismiss  lor  want  of  prosecution 
would  have  been  granted.  Poulton 
v.  Lee,  415. 

3.  Dismissal  of  bill — Filing  an- 
swer— Effects  of — Change  of  venue.] 
— The  bill  was  filed  on  the  9th  of 
June,  1877,  the  venue  being  laid  at 
Ottawa.  On  the  20th  of  August, 
1878,  the  defendant  filed  his  answer; 
and  the  plaintiff  obtained  an  order 
to  amend  on  the  18th  of  September 
following,  which  was  not  served  till 
after  a notice  of  motion  to  dismiss 
the  bill  for  want  of  prosecution  on 
the  23rd  of  September.  The  sit- 
tings at  Ottawa  were  on  the  18th  of 
September. 

Held,  that  the  defendant  had  by 
filing  his  answer  condoned  any  delay 
on  the  plaintiff’s  part  before  that 
date,  and  that  there  had  been  no- 
such  delay  subsequently  thereto  as 
to  justify  a dismissal  of  the  bill  or 
changing  the  venue. 

After  an  order  of  the  Referee 
changing  the  venue,  and  prior  to  an 
appeal  therefrom,  the  defendant  an- 
swered the  amendments. 

Semble , that  the  defendant  thereby 
waived  his  right  to  dismiss  for  any 
previous  defaidt.  Cotton  v.  Rodgers , 
423. 


DIVISION  COURT. 

Suit  brought  in  wrong  Division 
Court.] — See  Prohibition. 

See  Administration — Jurisdic- 
tion, 4. 
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DOWER. 

1.  Bower  — Judgment  of  seisin 
under  32  Vic.  ch.  7,  sec.  16,  0. — 
Damages  for  detention .] — Held , fol- 
lowing, but  not  assenting  to,  Linfoot 
v.  Buncombe , 21  C.  P.  484,  that 
under  32  Vic.  ch.  7,  sec.  16,  O., 
judgment  for  seisin  of  dower  is  final 
and  conclusive ; and  in  such  a case 
a defendant  cannot  be  proceeded 
against  for  damages. 

Where  such  judgment  had  been 
signed  against  two  only  of  three  de- 
fendants, a declaration  against  the 
third  for  damages  was  held  not  irre- 
gular. Cameron  v.  Gilchrist  et  at., 
184. 

2.  Bower — 40  Vic.  ch.  8,  sec.  3 5, 
0.] — An  order  will  not  be  made 
under  40  Vic.  ch.  8,  sec.  35,  O., 
allowing  a husband  to  convey  his 
lands  free  from  the  dower  of  his  wife, 
unless  it  clearly  appears  that  she  is 
not  entitled  to  alimony.  Be  Eagles , 
241. 

3.  Dower — Mortgage — Appeal from 
Master’s  report — “ Special  circum- 
stance ” — G.  0.  220.] — A wife  joined 
in  a mortgage  made  by  her  husband 
for  the  purpose  of  barring  her  dower, 
and  he  subsequently  mortgaged  the 
equity  of  redemption,  to  which  deed 
she  was  not  a party. 

Held,  that  she  was  entitled  to 
dower  as  against  the  second  mortga- 
gee. 

Held,  also,  that  under  G.  O.  220, 
the  Master,  in  his  subsequent  re- 
port in  a suit  for  the  sale  of  the 
mortgaged  premises  by  the  first 
mortgagee,  had  power  to  report 
the  widow’s  claim  to  dower  against 
the  second  mortgagee  as  a “ special 
circumstance.” 

Leave  to  appeal  from  the  Master’s 


report,  after  an  unexplained  delay  of 
six  months,  was  refused. 

Dawson  v.  Whitehaven,  37  L.  T. 

N.  S.  64,  distinguished.  Rowe  v. 
Wert,  252. 

4.  Bower — 40  Vic.  ch.  8,  sec.  35, 

O. ]— The  affidavit  of  service  of  notice 
of  an  application  to  convey  land  free 
from  dower  under  40  Vic.  ch.  8,  sec. 
35,  must  identify  the  person  served 
as  the  wife  of  the  applicant. 

Where  upon  such  an  application 
the  husband  filed  an  affidavit  stat- 
ing that  he  did  not  know  where 
his  wife  was,  and  another  affidavit 
alleged  that  she  lived  at  St.  Catha- 
rines for  some  time  with  one  M., 
as  Mrs.  M.,  notice  of  the  applica- 
tion was  directed  to  be  advertised 
twice  a week  for  three  weeks  in 
a newspaper  in  St.  Catharines.  In 
re  McGuin, 


EJECTMENT. 

Held,  that  a writ  of  summons  in 
ejectment  issued  on  the  30th  June  is 
effete  after  midnight  of  the  29th 
September.  In  such  a case  the  copy 
of  service  of  a writ  will  be  set  aside, 
but  not  the  original  writ.  Fitch  v. 
Walker,  8. 

Issue  book  in.  ] — See  Issue  Books. 

Notice  to  proceed  in.]  — See  No- 
tice to  Proceed. 

Staging  poceedings  in.]  — See  Stay 
of  Proceedings,  2. 


EMBEZZLEMENT. 

See  Arrest. 
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EQUITABLE  INTEREST. 

Sale  of,  by  judgment  creditor .] — See 
Sale  of  Land. 

Costs  of  order  for  sale  of~\ — See 
Costs,  12. 


ESTATE  TAIL. 

Mortgage .] — A mortgage  in  fee 
simple  by  a tenant  in  tail  bars  the 
entail.  Re  Lawlor,  242. 

ESTOPPEL. 

See  Striking  out  Plea,  5. 

EVIDENCE. 

Title — Power  of  attorney — 39  Vic. 
ch.  29,  0.,  sec.  1,  sub-sec.  3.] — Held, 
that  a registered  memorial  of  a deed, 
executed  under  a power  of  attorney, 
is  not  sufficient  evidence  of  the 
power  under  39  Vic.  ch.  29,  O.,  sec. 
1,  sub-sec.  3.  Canada \ Permanent 
Loan  and  Savings  Co.  v.  Ross,  79. 

Proof  of  recognizance. — See  Con- 
viction, 3 


EXAMINATION. 

1.  A.  J.  Act,  1873 — Motion  to 
commit — Effete  order.  — Held,  that  a 
party  taking  out  an  order  to  ex- 
amine, and  failing  to  appear  on  an 
appointment  thereunder,  loses  the 
benefit  of  the  order,  and  must  obtain 
a new  one.  Ferguson  v.  Elliott,  7. 

2.  A.  J.  Act,  1873 — Examination 
of  party  under — “ At  issue.”] — The 
words  “ at  issue”  in  the  24th  sec- 
tion of  the  A.  J.  Act,  1873,  have  a 


technical  meaning  ; and  when  a cause 
has  been  referred  before  issue  joined, 
an  examination  cannot  be  had  under 
that  section.  The  Manufacturers 
a,nd  Merchants'  Insurance  Co.  v. 
Atwood,  13. 

3.  Cross-examination  on  affidavit 
C.  0.  268 — Practice.] — A party  or 
witness  who  has  made  an  affidavit  in 
a cause,  is  only  liable  to  be  examined 
before  a special  examiner  as  to  the 
matters  therein  alleged,  when  a mo- 
tion on  which  it  may  be  used  is  pend- 
ing Clindinning  v.  Varcoe,  61. 

4.  Examination  of  party — Notice 
of  motion  — Endorsement .]  — The 
defendant,  who  lived  in  the  county 
of  Russell,  was  served  with  a sub- 
poena requiring  his  attendance  before 
the  Master  at  Kingston  for  examina- 
tion, and  he  accepted  the  conduct 
money  without  objection 

Held,  that  he  could  not  be  com- 
pelled to  attend. 

Service  of  a subpoena  command 
ing  a party  to  attend  for  examina- 
tion before  a special  examiner  is 
sufficient,  without  a copy  of  the  ap- 
pointment. 

A notice  of  motion  need  not  be 
endorsed  with  the  name  and  address 
of  the  party  taking  the  proceeding. 
Campbell  v.  Tucker,  136. 

5.  When  the  bill  alleged  that  the 
contract  in  question  was  entered 
into  by  the  agent  of  the  bank  on  its 
behalf,  an  order  was  made  for  his 
examination.  Consolidated  Bank  v. 
Neilon,  251. 

6.  Examination  de  bene  esse . ] — 
An  order  to  examine  a witness  de 
bene  esse,  will  be  made  where  the 
witness  is  going  abroad  ; it  is  not 
necessary  to  shew  that  he  is  going 
away  permanently,  or  that  he  is  the 
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only  witness  to  the  facts  to  be  proved 
by  him.  Spears  v.  Waddel , 260. 

7.  Examination  of  judgment  debtor 
R.  S.  0.  ch.  49,  sec.  17.] — A judg- 
ment debtor  may  be  examined  under 
section  17  of  R.  S.  0.  ch.  49,  al- 
though the  judgment  is  for  costs 
only.  McLachlin  v.  Blackburn , 287. 

8.  Examination  under  41  Vic.  ch. 
8,  sec.  9,  0.] — An  order  for  the  pre- 
liminary examination  of  a party  re- 
siding out  of  Ontario,  under  41  Vic. 
ch.  8,  sec.  9,  0.,  will  not  be  made  ex 
parte.  Dewalt  v.  Hughitt,  323. 

9.  Examination  under  R.  S.  0 ch. 
50,  sec.  156 — u At  issue.” \ — Where 
interlocutory  judgment  had  been 
signed  against  the  defendant  for  want 
of  a plea,  an  order  was  made  for  his 
examination  under  R.  S.  0.  ch  50, 
sec.  156,  the  cause  being  then  “at 
issue  ” within  the  meaning  of  that 
section.  Cerriby  v.  Wells,  330. 

t 

10.  .4.  J.  Act,  1873 — Meaning  of 
u officer .”] — Held , that  an  engine 
driver  and  paymaster  of  a railway 
company  are  not  officers  within  the 
meaning  of  section  156,  R.  S.  O.  ch. 
50.  McLean  v.  Great  Western  R. 
W.  Co.,  358. 

11.  Noting  bill  pro  confesso  for 
non-attendance  at.  examination .] — 
The  defendant,  who  resided  in  Que- 
bec, arrived  in  Toronto  on  Saturday, 
intending  to  return  home  on  Monday. 
He  was  served  on  the  latter  day  with 
a subpoena  to  attend  for  examination 
on  Monday,  and  was  paid  $1  : Held, 
that  under  these  circumstances  the 
bill  could  not  be  noted  pro  confesso 
for  non-attendance. 

Held,  also,  that  it  was  not  neces- 
sary for*  the  defendant  to  move  to  set 
aside  the  subpoena.  Bolkow  v.  Foster , 
388. 


1 2.  Examination  of  opposite  party 
—R.  S.  0.  ch.  62,  sec . 18.]— Held, 
that  the  R.  S.  O.  ch.  62,  sec.  18, 
only  applies  to  calling  the  opposite 
party  as  a witness  **  at  the  hearing  or 
trial,”  and  therefore  that  non-attend- 
ance to  be  cross-examined  on  the 
answer,  formed  no  ground  for  taking 
the  bill  pro  confesso.  Vardon  v. 
Vardon,  436. 

On  affidavit  on  production.] — See 
Production,  1. 

Of  judgment  debtor.]— See  Judg- 
ment Debtor. 

Refusing  to  attend  f or — Commit- 
tal.]— See  Contempt,  1. 

Under  A.  J \ Act  to  strike  out 
pleas.] — See  Striking  out  Pleas,  3. 

Of  married  woman  as  to  separate 
estate.] — See  Married  Woman. 

Of  judgment  debtor — Order  for 
payment  of  costs.] — See  Costs,  11. 


EXECUTION. 

1.  26  Vic.  ch.  4 5, sec.  4 — Execution 
against  partners — Payment  by  one.] 
— A judgment  recovered  against  the 
two  defendants,  who  were  partners, 
was  paid  by  the  defendant  G.,  who 
thereupon  issued  execution  against 
his  co-defendant,  S.,  on  the  judgment 
for  half  the  amount.  It  appeared 
that  the  partnership  accounts  were 
unsettled,  and  that  an  award  had 
been  made  in  favour  of  S.,  the 
validity  of  which  was  disputed  by 
G. 

Held,  that  under  26  Vic.  ch.  45, 
sec.  4,  the  execution  was  improperly 
issued;  and  it  was  set  aside.  Jere- 
miah C.  Scripture  v.  George  N.  Gor- 
don and  Simeon  L.  J.  Scripture , 
164. 


DIGEST  OF  CASES. 


481 


2.  Payment  out  of  money  in 
Court.] — Where  a judgment  credi- 
tor petitioned  for  payment  out  to 
him,  or  that  the  sheriff  might  be 
permitted  to  seize,  under  writs  in 
his  hands,  funds  in  Court  standing 
to  the  credit  of  his  debtor,  upon 
which  a stop  order  had  been  issued 
before  the  cheque  was  drawn,  an 
order  was  made  directing  a cheque 
to  be  made  out  in  favour  of  the 
petitioner.  Re  Gilchrist,  Bohn  v. 
Fife,  430. 

Payment  of,  without  seizure — Right 
of  sheriff  to  poundage .] — See  Sher- 
iffs’ Fees,  2. 

Abandonment  of]  — See  Inter- 
pleader, 3. 

Staying,  under  R.  S.  0.  eh.  30,  secs. 
27,  28.] — See  Appeal.  8. 

Goods  in  possession  of  assignee 
under  Insolvent  Act.] — See  Insol- 
vency, 1. 

Against  absconding  debtor — Pri- 
ority of] — See  Absconding  Debtor. 

Reference  as  to  amounts  due  upon 
— Appeal  from  report.] — See  Ap- 
peal, 8. 

EXECUTOR. 

Surviving  executor — Power  to  sell. 
— The  testator  devised  lot  A with 
power  “ to  the  executors  herein  men- 
tioned” to  sell  and  invest  the  proceeds, 
the  devisee  to  receive  the  interest 
during  his  life,  and  after  his  death 
the  proceeds  to  be  divided  among  the 
testator’s  family ; and  in  the  clause 
appointing  two  executors,  were  added 
the  words  l<  to  see  my  will  carried 
into  effect.” 

Held,  that  this  was  not  a bare 
power  in  the  executors,  but  a power 
coupled  with  an  interest,  vested  in 
them  in  the  character  of  executors, 
and  that  the  surviving  executor  could 
61 — VOL.  VII  P.R. 


not  make  a good  title  to  the  land  to 
the  purchaser. 

The  testator  devised  lot  B to  his 
son  T,  on  condition  that  he  should 
support  his  mother  during  her  life, 
and  if  the  executors  should  think 
best,  and  his  mother  agree  to  it,  they 
might  sell  the  lot.  The  mother  died 
having  been  supported  by  T during 
her  life. 

Held,  that  on  her  death,  the  power 
which  could  only  be  executed  with 
her  consent,  became  extinct,  and  that 
T having  the  fee  could  make  a good 
title  to  a purchaser.  Re  Ford,  451. 


EXTRADITION. 

1.  33  & 34  Vic.  ch.  52  Imp . — 40 
Vic.  ch.  25,  D.] — The  only  existing 
law  as  to  the  extradition  of  criminals 
between  the  United  States  and 
Canada  is  the  Imperial  Act  of  1870 
(33  & 34  Yic.  ch.  52)  modified  by 
31  Yic.  ch.  91,  D.,  and  33  Yic.  ch. 
25,  D. 

The  Canadian  Extradition  Act  of 
1877  (40  Yic.  ch.  25,  D.),  does  not 
apply  to  criminals  from  the  United 
States,  as  the  operation  of  the  Im- 
perial Act  of  1870  has  not  “ ceased 
or  been  suspended  within  Canada. 

Proceedings  taken  for  the  extra- 
dition of  the  prisoner  under  40  Yic. 
ch.  25,  D.,  and  a warrant  commit- 
ting him  under  that  Act,  were 
therefore  set  aside,  and  the  prisoner 
discharged.  In  re  Williams , 275. 

2.  Original  depositions  — Proof 
and  admissibility  of  in  proceedings 
under  6 and  7 Vic.  ch.  34  Imp.] — 
Held,  that  original  depositions  are 
admissible  in  proceedings  under  6 &c 
7 Vic.  ch.  34  Imp.,  and  can  be  used 
in  evidence  against  a prisoner  upon 
proof  of  their  identity  and  of  their 


482 


DIGEST  OF  CASES. 


being  properly  taken,  which  in 
this  case,  upon  the  evidence  set 
out  below,  was  held  to  be  clearly 
shewn. 

Held , also,  that  they  may  be 
proved  by  the  vivd  voce  evidence  of 
a witness  competent  to  swear  to  the 
facts  ; that  copies  of  the  depositions 
can  be  proved  by  such  testimony,  as 
well  as  by  the  certificate  prescribed 
by  the  Act ; and  that  a certificate 
identifying  the  copies  as  copies  of 
the  original  documents  may  be  sup- 
plemented by  viva  voce  evidence  that 
the  originals  referred  to  in  the  cer- 
tificate were  the  originals  upon  which 
the  warrant  issued.  Regina  v. 
Robert  Matthew , 199. 


FEES. 

Surrogate  Court .]  — See  Surro- 
gate Court. 

Counsel.'] — See  Costs,  7. 


FORECLOSURE. 

Decree  nisi-  — Effect  of  proceeding 
under  Con.  Order  116.] — The  defen- 
dant in  a foreclosure  suit,  having 
been  served  by  publication,  a decree 
was  pronounced  under  which  the 
Master  took  the  accounts,  &c.  After 
three  years  had  elapsed  an  order  w^as 
made  under  Con.  Order  116,  con- 
firming the  proceedings  had  there- 
under, and  making  absolute  the  de- 
cree. 

Clariss  v.  Ellis,  6 P.  R.  115,  not 
followed.  Roblin  v.  Greely,  125. 

Staying  proceedings  upon  payment 
of  arrears.) — See  Stay  of  Proceed- 
ings, 3. 


FOREIGNER. 

Judgment  against , for  default  of 
appearance  to  writ  served  here.] — See 
Judgment,  4. 


FORFEITURE. 

See  Covenant. 


GARNISHMENT. 

Garnishee  proceedings — Omission 
to  provide  in  order  for  payment  of 
money  into  Court.] — Pending  an  ap- 
peal from  the  judgment  herein  by  the 
defendant,  the  amount  thereof  was 
paid  into  the  Court  of  Common  Pleas 
under  an  order  of  that  Court.  Be- 
fore such  payment  into  Court,  one  F. 
obtained  a garnishee  summons  in  the 
Division  Court  against  the  plaintiff 
as  primary  debtor,  and  the  defendant 
as  garnishee,  but  through  some  over- 
sight no  provision  was  made  in  the 
order  for  the  result  of  the  garnishee 
proceedings.  After  the  appeal  had 
been  dismissed,  the  defendant  applied 
for  an  order  that  the  amount  of  the 
claim  in  the  Division  Court  suit  be 
retained  out  of  the  money  in  Court 
to  abide  the  result  of  such  suit.  It 
was  not  shewn  that  this  claim  was  a 
debt  that  could  be  garnished;,  or  that 
the  Division  Court  had  jurisdiction 
in  the  matter,  and  it  appeared  that 
the  plaintiff  had  assigned  his  claim 
to  the  money  in  Court  to  a third 
party  in  ignorance  of  the  garnishee 
proceedings,  which  he  had  not 
heard  of  until  this  application  was 
made. 

Held , that  under  these  circum- 
stances the  defendant  was  not  en- 
titled to  relief.  Parkinson  v.  Clen- 
dinning , 367. 
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HABEAS  CORPUS. 
See  Conviction,  1. 


HORSE  THIEF. 

Reward  for  apprehension  of~\ — See 
Mandamus,  2. 


HUSBAND  AND  WIFE. 

See  Security  for  Costs,  9. 


ILLEGITIMATE  CHILD. 

Illegitimate  child  — Custody  of.  ] — 
It  is  in  the  discretion  of  the  Court  to 
decide  who  shall  have  the  custody  of 
an  illegitimate  child  ; and  the  puta- 
tive father,  the  mother  being  dead,  is 
prima  facie  entitled  to  such  custody 
as  against  the  maternal  grandfather. 
And  where  on  an  application  by  the 
maternal  grandfather  against  the 
putative  father,  it  was  sworn  that 
the  child  had  been  entrusted  to  the 
grandfather’s  care  by  the  mother  be- 
fore her  death,  and  that  it  was  taken 
from  his  custody  by  improper  means, 
but  it  appeared  that  the  arrangement 
made  by  the  father  for  the  mainten- 
ance of  the  child  was  a beneficial  one 
the  Court  refused  to  interfere  with. 

Review  of  the  law  relating  to  the 
custody  of  illegitimate  children.  In 
re  Brandon , 347. 


ILLUSORY  SUIT. 

Taking  bill  of  files  — Lis  pendens.  ] 
— Where  a fictitious  suit  is  brought 
for  the  purpose  of  registering  a Us 
pendens , an  application  to  remove 
the  bill  will  be  refused  unless  there 
is  a direct  admission  of  the  nature 
of  the  suit  by  the  plaintiff ; but 


where  the  affidavits  clearly  shew 
this,  an  order  will  be  made  directing 
an  early  hearing.  Jameson  v.  Laing , 
414. 


INCUMBRANCER. 

Admission  of  incumbrancer  fore- 
closed by  Master's  reportf\ — An  in- 
cumbrancer, who  had  been  foreclosed 
by  the  Master’s  report,  was  admitted 
to  prove  on  explaining  his  neglect  to 
come  in  and  undertaking  to  rank 
after  a puisne  incumbrancer  who  had 
already  proved  his  claim.  Becher  v. 
Webb,  445. 

Increase  of  deposit  by,  to  increase 
sale .] — See  Mortgages,  2,  3. 


INFANTS. 

1.  Custody  of  infants — Right  of 
access  by  mother — Consol.  Stat.  U. 
C.  ch.  74.] — A father  having  secreted 
two  of  his  children,  aged  respectively 
eight  and  eleven  years,  from  their 
mother  to  prevent  their  being 
brought  up  in  the  Roman  Catholic 
religion,  to  which  she  belonged,  upon 
the  petition  of  the  mother  under 
Consol.  Stat.  U.  C.  ch.  74,  praying 
for  the  custody  of  the  children, 

The  Court  ordered  that  the  hus- 
band should  disclose  the  whereabouts 
of  the  younger  child,  and  that  the 
petitioner  should  be  allowed  access 
to  him  four  times  a year  in  the  pre- 
sence of  the  master  of  the  school 
where  he  was  being  educated. 

As  the  other  child  was  nearly 
twelve  years  of  age,  no  order  was 
made  as  to  him.  Re  Keith — Keith  v. 
Keith — Keith  v.  Lynch,  138. 

2.  Sale  of  infant's  estate — Consol. 
Stat.  U.  C.  ch.  12,  secs.  50,  51.]— 
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A testator  devised  certain  property 
consisting  of  lands  and  houses  to  an 
infant  and  her  mother  as  tenants  in 
common  for  life  with  cross-remain- 
ders, and  in  the  event  of  the  infant’s 
death  without  issue,  and  her  mother’s 
death  or  marriage,  remainder  over 
to  a nephew  and  five  grandchildren 
of  the  testator. 

An  application  by  the  infant  to 
sell  the  property,  on  the  ground  that 
it  was  depreciating  in  value,  owing 
to  the  extension  of  the  city  in  a dif- 
ferent direction,  was  refused,  as  a 
sale  might  prevent  the  devise  over 
of  the  land  in  specie,  and  would 
therefore  be  against  the  provisions 
of  the  will. 

Quaere , whether  such  a deprecia- 
tion is  within  Consol.  Stat.  O’.  C.  ch. 
12,  secs.  50,  51.  Re  Wilson,  244. 


INJUNCTION. 

Effect  of  moving  for,  when  bill  not 
served. ] — See  Dismissal  of  Bill,  2. 


INSOLVENCY. 

1.  Insolvent  Act  of  187 5 — Seizure 
of  goods  in  possession  of  assignee.  ] — 
Held,  that  goods  in  the  possession  of 
an  assignee  appointed  under  the  In- 
solvent Act  of  1875  cannot  be  taken 
in  execution. 

Held,  also,  that  although  an  exe- 
cution debtor  claiming  goods  in  the 
possession  of  the  assignee  may  sue 
the  assignee  and  oblige  him  to  inter- 
plead, neither  the  sheriff  nor  the 
execution  creditor  can  do  so.  Mc- 
Master  et  al.  v.  Meakin,  211. 

Security  for  costs  in.~\ — See  Secu- 
rity for  Costs,  5. 

Of  plaintiffs  pending  action — Se- 
curity for  costs. — See  Security  for 
Costs,  7. 


INTEREST. 

1.  Verdict  subject  to  award — Inter* 
est.~\ — When  a verdict  is  given  sub- 
ject to  an  award,  the  29-30  Vic.  ch. 
42,  sec.  2,  does  not  authorize  the 
charging  of  interest  on  the  sum 
awarded  from  the  time  of  taking  the 
verdict.  Hope  v.  Beatty,  39. 

2.  Alleged  investment  by  attorney — 
Liability  for  interest.) — Where  an 
attorney  received  money  belonging 
to  a client  before  it  was  due,  and  the 
client  swore  that  he  would  not  have 
taken  it  but  for  the  attorney’s  assur- 
ance that  he  had  an  investment  ready 
for  it,  and  that  the  attorney  after- 
wards told  him  that  it  was  invested 
on  mortgage  with  funds  of  his  own  : 
Held,  in  the  absence  of  explanation 
by  the  attorney,  that  he  must  be 
assumed  to  have  invested  it  as  he 
stated,  and  was  chargeable  with  in- 
terest at  six  per  cent.  Re  Attorney, 
321. 

Partition — Sale  under  decree — Pay- 
ment into  Court  of  purchase  money — 
Notice  thereof  to  mortgagee.  ] — In  a 
partition  suit  the  mortgagors  of  an 
undivided  share  became  the  pur- 
chasers, but  they  did  not  pay  the 
purchase  money  into  Court  until 
long  after  the  day  named  in  the  Mas- 
ter’s report. 

Held,  that  the  mortgagee,  though 
a party  to  the  suit,  was  entitled  to 
interest  at  the  rate  reserved  in  the 
mortgage  until  such  notice  of  pay- 
ment into  Court,  McDermul  v.  Mc- 
Dermid,  457. 


INTERPLEADER. 

1.  Interpleader — Costs  • Laches .] — 
The  parties  having  agreed  that  the 
sheriff  need  not  interplead  until  it 
was  ascertained  what  the  estate  of 


DIGEST  OF  CASES. 


485 


the  defendants,  who  had  become  in- 
solvent, would  realize. 

Held , that  the  sheriff  was  entitled 
to  a reasonable  time  to  enquire  into 
the  matter  before  applying  for  relief, 
and  was  entitled  to  his  costs. 

Held , also,  that  the  execution 
creditor  was  entitled  to  see  the  claim- 
ant’s affidavit  for  the  purpose  of 
ascertaining  the  bona  fides  of  the 
claim  before  abandoning,  and  the 
claimant  was  therefore  refused  his 
costs.  Wilkins  v.  Peatman  et  al.,  84. 

2.  Interpleader  — Gosts.~\  — The 
claimant  of  goods  seized  under  two 
executions  brought  trespass  against 
the  sheriff,  and  an  interpleader  was 
directed  between  the  claimant  as 
plaintiff  and  the  two  execution  credi- 
tors as  defendants.  The  claimant 
having  succeeded  in  such  issue  : 

Held,  that  the  sheriff  should  be 
paid  his  costs  of  defence  of  the  action 
against  him  and  of  the  interpleader 
application,  and  that  the  execution 
creditor  must  pay  the  claimant’s 
costs,  which  could  not  be  appor- 
tioned between  them.  Carter  v, 
Stewart,  85. 

3.  Interpleader — Execution  — Ab- 
andonment .] — The  sheriff  seized  the 
goods  in  question,  but  put  no  bailiff 
in  possession  on  the  defendant  pro- 
mising not  to  remove  them.  The 
defendant  subsequently  removed  the 
goods,  whereupon  the  landlord  seized 
them  for  rent,  on  the  ground  that 
the  removal  was  fraudulent.  The 
sheriff  theu  made  a second  seizure 
under  the  execution. 

Held,  that  the  first  seizure  by  the  | 
sheriff  had  been  abandoned,  and  that  j 
he  could  not  retake  them  while  under 
seizure  for  rent,  as  they  were  in 
custodia  legis. 

Held,  also,  that  the  validity  of  the 


landlord’s  claim  could  not  be  decided 
in  Chambers. 

The  interpleader  order  was  there- 
fore refused.  Craig  v.  Craig,  209. 

4.  Interpleader — Exercise  of  dis- 
cretion by  sheriff  — Laches.  ] — The 
sheriff,  under  the  plaintiff’s  execu- 
tion,seized  certain  goods  which  had 
been  distrained  by  a mortgagee. 
Prior  to  the  sale  the  plaintiff  and  the 
mortgagee  agreed  with  the  sheriff 
that  he  should  sell  the  goods  and 
hold  the  proceeds  until  it  should  be 
decided  between  the  plaintiff  and  the 
mortgagee  who  was  entitled  to  the 
same. 

After  the  sale  the  proceeds  were 
claimed  by  the  mortgagee,  the  plain- 
tiff, and  by  two  prior  execution 
creditors. 

Held,  that  the  sheriff,  after  making 
such  an  agreement,  was  not  entitled 
to  an  interpleader  order.  Boswell  v. 
Pettigrew , 393. 

5.  Interpleader  issue  — CostsI\ — 
Upon  the  trial  of  an  interpleader 
issue  which  the  Court  of  Chancery, 
without  objection  by  either  party, 
directed  to  be  tried  in  the  County 
Court,  the  bona  fides  of  the  mortgage 
was  admitted,  and  a verdict  was 
entered  for  the  plaintiff  on  a point  of 
law,  which  verdict  was  afterwards  set 
aside  in  term. 

Held,  that  the  defendant  (the  exe- 
cution debtor)  was  entitled  to  the 
usual  order  for  costs  of  the  trial, 
although  notice  of  appeal  had  been 
served,  and  although  the  Court  of 
Queen’s  Bench  had,  upon  the  same 
points  being  raised  upon  the  mort- 
gage in  question,  since  decided  in 
favour  of  its  validity.  Wilson  v. 
Wilson,  407. 
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IRREGULABITY. 

Setting  aside  declaration  for.'] — See 
Declaration. 

In  service  of  writ  of  ejectment.] — 
See  Ejectment. 

Setting  aside  notice  of  trial  for.] — 
See  Notice  of  Trial,  1,  2. 

ISSUE. 

At  ] — See  Examination,  2. 

Examination  of  party  when  cause 
has  been  referred  before  issue  joined.] 
— See  Examination,  2. 

ISSUE  BOOK. 

Ejectment — Issue  book — Service  of 
Jury  notice.  1 — Held,  that  the  rule 
of  Hilary  term,  1876,  abolishing 
issue  bocks,  applies  to  actions  of 
ejectmerit,  and  that  it  was  within 
the  authority  of  the  Court  to  make 
such  a rule, 

Semble,  that  the  jury  notice  may 
now  be  served  at  any  time  when 
the  issue  book,  under  the  former 
practice,  could  have  been  served. 
Harris  v.  Peck,  5. 


JUDGMENT. 

1.  Setting  off  judgments — Special 
lien — Lien  of  Toronto  agent  of  party 
suing  in  person .] — Held,  that  a 
special  lien,  given  upon  the  proceeds 
of  a judgment  pending  an  appeal 
from  such  judgment,  must  prevail 
against  an  application  to  set  off  judg- 
ments. 

Held,  also,  that  the  Toronto  agents 
of  a party  suing  in  person  have  no 
lien  for  the  costs  incurred  in  the  suit 
by  such  agents.  Rossv.  McLay,  97. 

2.  Judgment  against  company  — 
Right  to  set  aside.] — The  Court  re- 


fused to  set  aside  a judgment  ob- 
tained against  a company  for  a valid 
claim,  at  the  instance  of  a shareholder 
: against  whom  a sci.  fa.  upon  it  had 
I been  issued,  there  being  no  proof  of 
i fraud  or  collusion  between  the  plain- 
| tiff  and  the  company  in  the  obtaining 
such  judgment.  English  v.  The  Rent 
Guarantee  Co.,  108. 

3.  Setting  aside  judgment — Entry 
thereof  on  roll — Carriage  of  order.] — 
The  defendants  obtained  an  order 
setting  aside  a final  judgment,  on  the 
ground  that  it  should  have  been  in- 
terlocutory only,  whereupon  the 
plaintiff,  on  the  same  day,  issued  a 
duplicate  of  such  order,  and  immedi- 
ately filed  it  in  the  office  of  the  de- 
puty clerk  at  Sarnia,  where  the  final 
judgment  was  signed,  and  entered 
interlocutory  judgment.  The  judg- 
ment roll  had  been  forwarded  to 
Toronto. 

Held,  that  the  mere  filing  of  the 
order  was  not  sufficient  to  set  aside 
the  judgment,  as  an  entry  thereof  on 
the  roll  is  also  required. 

Held,  also,  that  the  defendants 
having  obtained  the  order,  were  en- 
titled to  the  carriage  of  it,  and  so 
long  as  they  were  guilty  of  no  laches, 
the  plaintiff  could  not  intervene  and 
take  charge  of  it.  Cavanagli  v. 
Hastings  Mutual  Fire  Ins.  Co.,  111. 

4.  Writ  of  summons  against  a for- 
eigner— Service  here — Judgment  by 
default.] — Where  a writ  of  summons 
in  the  form  prescribed  by  sec.  2 C. 
L.  P.  Act,  issued  against  an  Ameri- 
can subject  resident  out  of  the  juris- 
diction and  described  as  so  resident, 
was  served  upon  him  during  a tem- 
porary visit  to  Ontario,  a final  judg- 
ment in  default  of  appearance,  signed 
upon  a special  endorsement  on  such 
writ,  was  held  irregular.  Snow  v. 
Cole,  162. 
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5.  Promissory  note--Signing  judg- 
ment for  a default  of  appearance  — 
Production  of  note.] — Where  the 
defendant  neglects  to  appear  to  a 
specially  endorsed  writ  in  an  action 
on  a promissory  note,  the  plaintiff  is 
entitled  to  sign  judgment  without 
the  production  of  the  note,  and  a 
mandamus  was  granted  to  the  County 
Court  to  sign  such  judgment.  In 
re  Oliver  v.  Fryer , 325. 

Of  seisin  under  32  Vic.  ch.  7,  sec. 
16,  0.]—  See  Dower,  1. 


JUDGMENT  CREDITOR. 

Sale  of  equitable  interest  in  land 
of]  - See  Sale  of  Land. 

JUDGMENT  DEBTOR. 

Separate  orders  should  issue  for 
the  examination  of  a judgment 
debtor  under  C.  L.  R Act,  sec.  287, 
and  C.  S.  U.  C.  ch.  24,  sec.  41. 
Buchan  v.  McCord , 94. 

Examination  of  where  judgment 
for  costs  only.] — See  Examination, 
7. 

Payment  of  costs  of  examination 
of.]— See  Costs,  14. 


JURISDICTION. 

1.  Jurisdiction  of  referee.]  — In 
an  administration  suit  the  Referee 
has  no  power  to  make  an  order 
allowing  a person  claiming  title  ad- 
versely to  the  heirs,  to  be  made  a 
party  in  the  Master’s  office,  with  a 
view  of  establishing  a claim  there. 
Re  Tobin — Tobin  v.  Tobin , 67. 


2.  County  Court  case  tried  at 
assizes  — Delivery  of  record.]  — A 
County  Court  case  had  been  tried  at 
the  assizes  under  the  A.  J.  Act, 
1874,  sec.  54.  The  plaintiff  got  a 
verdict,  and  the  plaintiff’s  attorney 
obtained  the  record.  Defendant’s 
attorney  applied  for  an  order  to  de- 
liver it  up  to  the  Court  of  Queen’s 
Bench,  to  enable  him  to  move  against 
the  verdict.  The  Judge  in  Cham- 
bers held  that  he  had  no  jurisdiction 
to  make  such  order. 

The  County  Court  Judge  made  an 
order  for  the  delivery  of  it  to  the 
Clerk  of  that  Court,  and  stayed  pro- 
ceedings until  next  term.  Burley  v. 
Milne,  100. 

3.  Jurisdiction  of  referee. — A.  J. 
Act , 1873,  sec.  35.] — The  referee  has 
no  jurisdiction  to  make  an  order 
under  section  35  of  the  A.  J.  Act, 
1873,  referring  it  to  the  Master  to 
determine  whether  a conveyance 
made  by  a judgment  debtor  is 
fraudulent  ; and  Spragge  C.,  refused 
to  hear  an  appeal  from  the  Master’s 
report,  holding  that  all  proceedings 
under  such  order  were  null  and  void. 
Queen  v.  Smith,  429. 

4.  Division  Court — Jurisdiction — 
Tort  or  contract.] — The  plaintiff  sued 
in  the  Division  Court  for  $90  as  the 
value  of  his  horse  employed  by  the 
defendants,  the  injury  complained  of 
being  that  the  defendant  allowed  the 
horse  to  be  worked  after  he  took 
sick,  by  which  his  death  was  occa- 
sioned. Held,  that  this  was  an 
action  for  breach  of  contract  in  not 
taking  proper  care  of  the  horse,  and 
that  the  Division  Court  had  jurisdic- 
tion. O'Brien  v.  Irving,  308. 

Of  Court  of  Chancery  to  issue 
stop  order.] — See  Stop  Order. 
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JURY. 

Notice  for,  filed  with  added  plea.] — 
See  Pleading,  1. 

Notice — Service  of.  1 — See  Issue 
Book. 

LACHES. 

See  Taxation,  3 — Interpleader,  4. 


LEVY. 

Constructive .]  — See  Sheriff’s 
Fees,  2. 


LIABILITY. 

Transfer  of. ]—  See  Corporation. 


LIEN. 

Attorney  and  client — Lien  for 
coste.] — An  attorney  has  no  lien  on 
his  client’s  papers  after  he  has 
assigned  his  bills  against  him. 
Reesorv  Ella , 371. 

Of  Toronto  agent  for  costs .] — See 
Costs,  12. 

Of  Toronto  agent  of  party  suing 
in  person .]  — See  Judgment,  1 . 

Priority  of  in  setting  off  judg- 
ments.']-See  Judgment,  1. 


LIMITATIONS— STATUTE 
OF. 

Statute  of  limitations  — Supple- 
mental answer.] — An  order  was 
made  allowing  a supplemental  an- 
swer  to  be  filed  setting  up  the  Sta- 
tute of  Limitations.  Seaton  v.  Fen- 
wick, 146. 

See  Striking  out  Plea,  4. 


LIS  PENDENS. 

See  Illusory  Suit. 


MANDAMUS. 

1.  Mandamus  — Costs.] — Manda- 
mus does  not  lie  to  command  a Judge 
of  the  Court  to  alter  his  adjudication 
upon  matters  within  his  jurisdiction. 

Where  in  an  action  for  wrongful 
dismissal  brought  in  the  County 
Court  the  plaintiff  recovered  a ver- 
dict for  $50,  and  the  Judge  refused 
a certificate  for  full  costs,  a manda- 
mus to  the  Judge  and  the  Clerk  of 
the  Court  to  tax  such  costs  was  re- 
fused. Coolican  v.  Hunter , 237. 

2.  Reward  for  apprehension  of 
horse  thief — 36  Vic.  ch.  48,  sec.  369, 
0.  — Mandamus.]  — The  prisoner 
hired  a horse  in  the  county  of  York 
to  go  to  Aurora  and  Stouffville  in 
that  county.  It  was  not  shewn 
whether  he  had  been  at  those  places, 
but  he  afterwards  sold  the  horse  in 
the  county  of  Waterloo,  where  he 
wTas  arrested  for  stealing  it,  and  con- 
victed. 

Held , that  the  reward  for  his  ap- 
prehension under  36  Vic.  ch.  48,  sec. 
396,  O.,  was  payable  by  the  county 
of  Wa/terloo;  and  a mandamus  was 
ordered  to  the  Judge  of  that  county 
to  sign  an  order  upon  the  treasurer 
in  favour  of  the  applicant  who  had 
apprehended  the  prisoner. 

Semble,  that  the  evidence  did  not 
establish  a theft  in  the  county  of 
York.  In  re  Robinson , 239. 


MARRIED  WOMAN. 

Examination  under  R.  S.  0.  ch. 
50  sec.  156 — Separate  estate] — Held , 
that  a married  woman  cannot  be 
compelled  to  disclose  the  nature  of 
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her  separate  estate  upon  her  examina- 
tion not  as  a judgment  debtor,  but 
under  It.  S.  O.  ch.  50,  sec.  156. 
Standard  Bank  v.  McCuaig,  356. 

See  Next  Friend. 


MASTER. 

Appeal  from.] — See  Appeal,  6. 


MECHANICS’  LIEN. 

R.  S-  0.  ch . 120 — Mortgage — Pri- 
ority.] — Held , that  under  sec.  7 of 
R.  S O.  ch.  1 20,  where  land  is  im- 
proved subsequently  to  the  making 
of  a mortgage  thereon,  a lien-holder 
has  a first  charge,  prior  to  the  mort- 
gagee, on  the  extra  selling  value 
which  the  land  has  acquired  by 
reason  of  his  time,  labour,  and  ma- 
erials.  Broughton  v.  Smallpiece, 
270. 


MORTGAGES. 

1.  Mortgages — Right  to  consoli- 
date— Waiver .] — A subsequent  mort- 
gagee, who  also  held  a mortgage  on 
other  property  of  the  mortgagor, 
proved  his  claim  on  the  property  in 
question,  and  after  the  solicitors  of 
the  mortgagor  had  taken  a mortgage 
on  it  for  costs  incurred,  and  the  re- 
port had  been  made,  applied  to  con- 
solidate his  mortgages. 

Held , that  the  mortgagee  had  not 
waived  the  right  to  consolidate,  and 
that  the  solicitor’s  claim  must  be 
postponed.  Ross  v.  Stevenson  et  al. , 
126. 

2.  Mortgage  suit — Sale — Deposit 
by  subsequent  incumbrance') — G.  0. 

62 — VOL.  VII  P.R. 


456.] — Where  a subsequent  incum- 
brancer paid  $80  into  Court  and  ob- 
tained a sale  under  G.  O.  456,  which 
proved  abortive,  and  the  costs  were 
taxed  at  $165  : — Held , that  he  could 
not  be  compelled  to  pay  the  differ- 
ence between  the  deposit  and  the 
taxed  costs  ; and  that  the  plaintiff 
should  have  objected  to  the  deposit 
as  being  insufficient  before  the  sale 
took  place.  London  and  Canadian 
Loan  and  Agency  Co.  v.  Rulford , 
432. 

Mortgage  suit — Deposit  by  subse- 
quent incumbrancer .] — Where  a sub- 
sequent incumbrancer  has  obtained  a 
sale  under  G.  O.  456,  an  application 
to  increase  the  deposit  must  be  made 
before  the  order  for  sale  is  acted  upon. 
London  and  Canadian  Loan  and 
Agency  Company  v.  Morrison , 450. 

Covenant  to  pay  the  whole  mort- 
gage money  in  defaidt.] — See  Cove- 
nant. 

Bar  of  entail  by  mortgage  in  fee 
simple  by  tenant  in  tail.] — See  Estate 
Tail. 

Surplus  in  hands  of  mortgagee.] — 
See  Trustee. 


MOTION  TO  COMMIT. 

For  contempt — Service  of] — See 
Contempt,  1,  2. 

See  Production,  2. 


MUNICIPAL  ACT. 

Municipal  Act,  R.  S.  0.,  ch  174 
sec.  74 — Contract  with  or  on  behalf 
of  the  corporation.] — The  defendants 
were,  at  the  time  of  their  election 
as  Reeves,  sureties  in  a bond  given 
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by  their  respective  townships  for 
security  of  the  costs  of  an  appeal. 

Held , that  they  had  an  “ interest 
in  a contract  with  or  on  behalf  of 
the  corporation,”  within  the  meaning 
of  R.  S.  O.,  ch.  174,  sec.  74,  and 
their  election  was  set  aside.  Regina 
ex  rel.  Haner  v.  Roberts , Regina  ex 
rel.  Taylor  v.  Stevens,  315. 


NEXT  FRIEND. 

1 . Married  woman — Next  friend .] 
— Held,  that  a married  woman  must 
sue  by  her  next  friend,  where  it  does 
not  appear  on  the  face  of  a bill  filed 
by  her  that  the  property  in  question 
is  her  separate  property. 

Held,  also,  that  a motion  to  stay 
proceedings  until  a next  friend  is 
appointed,  was  properly  made  in 
Chambers,  and  that  defendant  need 
not  demur  to  the  bill.  Pruyn  v. 
Soby,  44. 

2.  Married  Woman — Next  friend 

—Separate  property — 35  Vic.  ch.  16, 
sec.  9,  0.]  — A married  woman 

brought  a suit  in  her  own  name  to 
recover  lands  which  she  alleged  the 
defendant  held  as  trustee  for  her. 

Held,  her  separate  property,  so  as 
to  enable  her  to  sue  without  a next 
friend,  under  35  Yic.  ch.  16,  sec. 
9,  O.  Hooper  v Maitland,  50. 

3.  Rescission  of  order .] — The  ob- 
jection to  the  necessity  of  a next 
friend  cannot  be  taken  upon  a motion 
to  limit  the  time  for  the  appointment 
of  a new  next  friend ; the  original 
order  must  first  be  rescinded.  Olm- 
stead  v.  Rutherford,  146. 

4.  Absence  from  jurisdiction  of] 
— Where  the  next  friend  of  an  in- 
fant went  out  of  jurisdiction  pending 
the  suit,  but  swore  that  she  intended 


to  return  by  a day  named,  the  referee 
stayed  proceedings  until  the  appoint- 
ment of  a new  next  friend.  On  ap- 
peal, Blake  Y.  C.,  directed  the  matter 
to  stand  until  after  that  day  ; and  the 
next  friend  not  having  then  returned, 
dismissed  the  appeal  'ffith  costs. 
Davis  v.  Fenton  et  al .,  261. 


Time  to  answer — Waiver  of  right 
to  apply  for  appointment  of  next 
friend.] — Where  the  defendant’s  so- 
licitor on  asking  the  solicitor  of  the 
plaintiff,  a married  woman,  for  further 
time  to  answer,  handed  him  the  affi- 
davit on  which  he  intended  to  move, 
which  stated  that  it  would  be  neces- 
sary to  apply  to  have  a next  friend 
appointed  to  the  plaintiff  before 
answering,  but  omitted  to  call  the 
attention  of  the  plaintiff’s  solicitor  to 
this  statement,  who  without  reading 
the  affidavit,  endorsed  a consent  for 
ten  days  further  the  time  to  answer. 

Held,  that  he  had  waived  his  right 
to  object  to  the  bill  as  being  filed  by 
the  plaintiff  without  a next  friend. 
MaUory  v.  Mallory,  446. 


NOMINAL  PLAINTIFF. 

Security  for  costs  where  plaintiff 
nominal .] — See  Security  for  Costs, 
8. 

NOTICE. 

To  confirm  decree — Service  of] — 
See  Decree. 

For  a jury,  in  ejectment — Service 
of] — See  Issue  Book. 

Of  appeal.] — See  Appeal,  5. 

Of  motion  to  commit — Endorse- 
ment of] — See  Examination,  4. 
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NOTICE  OF  TRIAL. 

1.  Notice  of  trial — Setting  aside 
for  irregularity — Wrong  date .] — 
Held , that  the  insertion  of  “ Septem- 
ber ” instead  of  October  in  a notice 
of  trial,  was  not  a sufficient  ground 
for  setting  the  same  aside,  as  it  could 
not  mislead  the  defendant’s  attorney. 
Bank  of  Montreal  v.  Cameron , 188. 

2.  C.  C.  case  tried  at  Assizes — 
Application  to  set  aside  notice  of 
trial f — Where  a County  Court  case 
has  been  directed  to  be  tried  at  the 
Assizes,  an  application  to  set  aside 
the  notice  of  trial  must  be  made  to 
the  County  Court.  Clark  v,  Clifford , 
329. 

3.  Notice  of  trial— Setting  aside  for 
irregularity — Amendment.^ — An  irre- 
gular notice  of  trial  may  be  amended 
nunc  pro  tunc  where  it  is  shewn  that 
the  party  served  was  not  misled. 

Such  amendment  was  made  where 
the  notice,  not  served  till  after  the 
Belleville  Assizes,  was  for  trial  at 
Belleville,  in  and  for  the  county  of 
Prince  Edward,  on,  &c.,  mentioning 
the  day  fixed  for  the  Assizes  at  Pic- 
ton,  in  that  county  where  the  venue 
was  laid.  Walker  v.  Terry , 340. 

Notice  of  trial  pending  appeal  to 
higher  Court. A notice  of  trial 
given  pending  an  appeal  to  a higher 
Court  will  be  set  aside  for  irregu- 
larity. Goldie  v.  Date's  Patent  Steel 
Co .,  1. 


NOTICE  TO  PROCEED. 

1.  Notice  to  proceed  under  sec.  44  of 
Ejectment  Act — Stay  of  proceedings 
— Waiver. — Held,  that  a notice  to 
proceed  to  trial  within  twenty  days, 


under  section  44  of  the  Ejectment 
Act,  did  not  operate  as  a waiver  of 
an  order  previously  obtained  by  the 
defendant  staying  proceedings  until 
particulars  of  the  land  claimed  were 
delivered.  Gilmour  v.  Strong , 154. 

2.  Notice  to  proceed  pending  an- 
other action  for  same  cause.  J — The 
plaintiff  brought  an  action  against 
two  townships  for  not  repairing  a 
road,  and  while  it  was  pending  be- 
fore the  Court  of  Appeal,  he  issued 
a writ  against  the  defendants  for  the 
same  cause,  to  prevent  the  Statute 
of  Limitations  running  against  him, 
in  case  it  should  be  held  that  the 
townships  were  not  liable.  A.  notice 
to  proceed  to  trial  having  been  served 
on  the  plaintiff,  the  time  for  trial 
was  enlarged  until  after  the  decision 
of  the  Court  of  Appeal.  McHardy 
v.  The  Corporation  of  the  Coitnty  of 
Perth,  101. 

OPPOSITE  PARTY. 

Examination  of,  under  R.  S.  0.  ch. 
62,  sec.  18.] — See  Examination,  12. 

ORDER. 

Carriage  of — See  Judgment,  3. 

PARTICULARS. 

Of  acts  of  trespass .] — See  Tres- 
pass. 

PARTNERS. 

Payment  of  execution  against  two 
partners  by  one .] — See  Execution,  L 
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PAYMENT  INTO  COURT. 

Of  surplus  in  hands  of  trustee .] — 
See  Trustee. 

On  arbitration  — Pleading.  ] — - See 
Arbitration,  1. 

Omission  to  provide  for , in  garni- 
shee order. — See  Garnishment. 

On  sale  under  decree .] — See  Sale 
Under  Decree. 


PLEADING. 

1.  Date  of  plea  added — Jury  no- 
tice filed  therewith — 32  Vic.  ch.  6, 
sec.  18,  0.] — Held , 1.  That  a plea 
added  after  issue  joined  refers  back 
to  the  date  of  the  original  pleas,  and 
should  not  be  dated  as  of  the  day 
when  it  is  filed. 

2.  That  such  a plea  is  a “ last 
pleading  ” within  the  meaning  of  the 
Law  Reform  Act,  32  Vic.  ch.  6,  sec. 
18,  sub-sec.  1,  0.,  and  may  have  a 
jury  notice  filed  with  it.  Cluxton  v. 
Dickson , 3. 

2.  Pleading .]  — In  an  action 
brought  against  a stockholder  by  a 
creditor  of  the  company  to  recover 
amounts  due  and  unpaid  on  certain 
shares,  the  defendant  pleaded  that 
prior  to  the  issuing  of  the  writ  in 
this  action,  certain  other  actions  had 
been  commenced  against  him  to  en- 
force payment  of  the  same  amounts, 
and  that  they  were  still  pending. 

Held , that  the  plea  was  no  defence, 
as  it  did  not  shew  payment  to  some 
one  or  more  entitled  to  it.  Perry  v. 
McCraken,  32. 

Defence  for  time .] — See  Striking 
out  Plea,  1. 

Non-demisit.~\ — See  Costs,  1. 

Adding  pleaf\ — See  Striking  out 
Plea,  2. 


POUNDAGE. 

When  execution  settled  by  parties.  ] 
— See  Sheriff’s  Pees,  1. 

Where  levy  constructive .]  — See 
Sheriff’s  Pees,  2. 


POWER. 

Of  attorney  f\ — See  Evidence. 

Of  surviving  executor  to  sell.~\ — See 
Executor. 

PRACTICE  COURT. 

Appeal  from.~\ — See  Appeal,  1. 

PROOF. 

Of  recognizance .]  — See  Convic- 
tion, 3. 

PRO  CONFESSO. 

Noting  bill  for  non-attendance  at 
examination .]  — See  Examination, 
11. 

PRO  CONFESSO  ORDER. 

Setting  aside  note  p.  c. — Irregular 
affidavit  of  service .] — Held , that  a 
plaintiff  filing  an  irregular  affidavit 
of  service  on  noting  a defendant  pro 
confesso , is  responsible  for  the  conse- 
quences, and  the  note  pro  confesso 
was  set  aside.  Pringle  v.  Macdon- 
ald, 45. 

PRODUCTION. 

1.  Affidavit  on  production — Rea- 
sonable suspicion .] — The  defendant’s 
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solicitor  admitted  that  several  ma-, 
terial  documents  not  mentioned  in 
his  client’s  affidavit  on  production, 
had  been  discovered  after  the  affida- 
vit was  made. 

Held,  that  defendant  must  make 
a further  affidavit. 

Semble,  that  a party  may  be  ex- 
amined on  his  affidavit  on  production. 
Campbell  v.  McArthur  et  al.,  46. 

2.  Mechanics'  lien — Production  of 
deeds — Motion  for  better  affidavit — 
Notice  of] — The  bill  was  tiled  to  en- 
force a mechanic’s  lien  against  the  de- 
fendant, whose  title  to  the  property 
in  question  was  under  a sublease. 

Held,  that  the  plaintiff  was  not 
entitled  to  the  production  of  the  sub- 
lease, as  it  was  not  necessary  before 
decree  to  establish  his  case. 

Held,  also,  following  Abel  v.  Hilts , 

6 P.  R.  122,  that  a better  affidavit 
on  production  is  substantially  a 
motion  to  commit,  and  requires  four 
days’  notice.  Bryce  v.  McIntyre . 134. 

3.  Examination  on  affidavit  on 
production .] — A.  defendant  can  be 
examined  upon  his  affidavit  on  pro- 
duction after  he  has  been  examined 
on  his  answer ; but,  Semble,  where 
such  a course  is  unnecessary,  and 
there  is  no  good  reason  for  not  wait- 
ing for  the  affidavit  on  production, 
the  costs  of  only  one  examination 
will  be  allowed. 

Paxton  v.  Jones , 6 P.  R.  1 35,  over- 
ruled. Dobson  v.  Dobson,  256. 

Of  promissory  note  on  signing 
judgment .] — See  Judgment,  5. 


PROHIBITION. 

1 . Suit  in  the  wrong  Division 
Court — Prohibition — A cquiescence — 


Effect  of] — The  plaintiff  sued  the 
defendant  in  the  Division  Court  in 
a county  in  which  he  did  not  reside, 
and  in  which  the  cause  of  action  did 
not  arise.  The  defendant  filed  a 
notice  disputing  the  claim,  but  he 
was  not  represented  at  the  trial,  as 
the  agent  employed  by  him  was  not 
in  Court  when  the  case  was  called 
on,  and  judgment  was  given  for  the 
plaintiff.  Defendant  applied  to  the 
Judge  of  the  Division  Court  for  a 
new  trial  on  the  grounds  (1),  that 
the  suit  was  not  entered  in  the  pro- 
per Division  Court,  and  (2),  that 
before  action  he  paid  the  claim.  A 
new  trial  was  granted  upon  payment 
of  costs  by  a given  day,  which  were 
not  paid,  and  the  defendant  applied, 
after  the  day  appointed  for  payment, 
for  a prohibition. 

Held , that  the  defendant  was  en- 
titled to  the  prohibition,  but  as  he 
had  applied  to  the  Division  Court 
Judge  for  a new  trial,  and  in  view 
of  the  delay,  he  was  refused  his  costs 
of  the  application. 

Semble,  that  when  an  action  is 
brought  in  a Division  Court  in 
which  neither  the  cause  of  action 
arose  nor  the  defendant  resides,  and 
proceeds  to  judgment  with  the  de- 
fendant’s acquiescence,  his  right  to 
move  afterwards  for  a prohibition  is 
gone.  Robertson  \ . Cornwell,  297. 

2.  Acquiescence  — Discretion  — 
Costs.] — Where  the  Court  has  juris- 
diction except  from  the  existence  of 
undisclosed  facts  within  the  know- 
ledge of  the  defendant,  who  allows 
the  Court  to  proceed  to  judgment 
without  disclosing  the  want  of  juris- 
diction, the  interference  of  the  Court 
by  prohibition  is  discretionary. 

Where  in  a suit  in  the  Division 
Court  a new  trial  was  applied  for 
and  refused  on  the  merits,  no  objec- 


494 


DIGEST  OF  CASES. 


tion  being  taken  to  the  jurisdiction, 
and  an  application  was  afterwards 
made  fora  prohibition  on  the  ground 
that  the  note  was  not  made,  nor  did 
the  defendants  reside  in  the  county 
in  which  the  action  was  brought  : 

Held , that  the  defendants  were 
not  entitled  to  a prohibition  : but  as 
the  plaintiff  knew  that  the  defen- 
dants did  not  reside  within  the  juris- 
diction, it  was  refused  without  costs. 
Archibald  v.  Bushey  et  al.,  304. 

3.  Acquiescence. j — The  Division 
Court  Judge,  all  parties  being  pre- 
sent and  not  objecting,  postponed 
the  delivery  of  his  judgment  with- 
out naming  the  day  or  hohr  for 
delivery  thereof.  On  the  following 
day  the  Judge  sent  his  written 
judgment  to  the  Clerk  of  the  Court, 
who  within  three  days  notified  the 
parties.  The  defendants  attended 
and  perused  the  judgment  and  neg- 
lected to  move  for  a new  trial  until 
after  execution  had  been  issued, 
when  they  applied  to  set  aside  the 
judgment,  and  this  being  refused,  an 
application  was  made  for  a prohibi- 
tion. 

Held , that  even  if  the  Judge  had 
exceeded  his  jurisdiction  in  making 
such  postponement,  the  defendants 
were  not  entitled  to  a prohibition,  as 
there  was  no  want  of  jurisdiction 
apparent  on  the  face  of  the  proceed- 
ings, and  the  defendants  had  ac- 
quiesced in  the  course  taken  by  the 
Judge.  Re  Smart  and  O’Reilly,  364. 

PROSECUTION. 

Dismissal  of  bill  for  want  of~\ — 
See  Dismissal  of  Bill,  2. 


RECOGNIZANCE. 

Proof  of] — See  Conviction,  3. 


RECORD. 

Delivery  of,  when  County  Court 
case  tried  at  Assizes.  ] — See  Juris- 
diction, 2. 

Stay  of  'proceedings  after  entry  of 
— Costs  of  the  dayl\ — See  Costs,  11. 

REFEREE. 

Jurisdiction  o/!] — See  Jurisdic- 
tion, 1,  3.  ' 

REFERENCE. 

1.  Held,  that  where  a reference  is 
directed  to  “ the  Judge  ” of  a certain 
county,  the  senior  Judge  is  the  per- 
son referred  to.  Elora  Agricultural 
Ins.  Co.  v.  Potter,  12. 

2.  Reference  by  consent — Costs — 
Power  of  arbitrator  to  certify  forI\ — 
Where  an  order  of  reference  gave 
the  arbitrator  “all  the  powers  as  to 
amendment  and  otherwise  of  a J udge 
sitting  at  Nisi  Prius  ” : 

Held,  that  the  arbitrator  had  power 
to  certify  for  costs  ; and  not  having 
done  so,  the  Judge  in  Chambers  re- 
fused an  order  for  full  costs  to  be 
taxed.  Little  v.  Lines,  197. 

3.  Held,  that  an  order  of  reference 

made  upon  “ it  appearing  that  the 
matters  in  dispute  consist  in  part  of 
matters  of  mere  account  * * to 

ascertain  and  certify  what  amount, 
if  anything,  the  defendants  should 
pay  to  the  plaintiff  under  the  policy 
in  the  pleadings  mentioned,”  after 
the  negotiations  set  forth  below, 
was  not  to  be  considered  as  an 
order  for  compulsory  reference  under 
the  C.  L.  P.  Act,  but  rather  as  an 
order  by  consent  for  arbitration  in 
pursuance  of  the  conditions  of  the 
policy  ; and  that  it  was  open  to  de- 
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fendants  to  prove  that  the  plaintiff’s 
olaim  was  false  and  fraudulent ; and 
that  although  the  arbitrator  could 
not  decide  the  case  upon  the  ground 
of  arson  alone,  or  receive  evidence 
thereon  as  an  independent  defence, 
yet  he  should  not  be  fettered  in  his 
discretion  as  to  receiving  any  such 
evidence  incidentally  appearing  in 
support  of  the  defence  that  the  claim 
was  utterly  unfounded  and  fraud- 
ulent. Anhalt  v.  The  Phoenix  Assu- 
rance Co.,  and  Anhalt  v.  The  Lon- 
don Assurance  Co.,  341. 

As  to  amounts  due  on  executions — 
Appeal  from.] — See  Appeal,  8. 

Under  34  Vic.  ch.  12,  sec.  13 — 
Appeal  from.] — See  Taxation,  2. 

Examination  of  party  ivhen  cause 
has  been  referred  before  issue  joined.] 
— See  Examination,  2. 


REHEARING. 

Afte7 * time  elapsed.]— See  Appeal, 


RENDER. 

See  Bail,  1. 

REPLEVIN. 

Held , that  an  official  assignee  ap- 
pointed under  the  Insolvent  Act  of 
1875,  is  ah  officer  within  the  meaning 
of  Consol.  Stat.  U.  C.  ch.  29,  sec. 
2,  and  that  goods  in  his  possession 
as  such  assignee  cannot  be  replevied. 
Barclay  v.  Sutton , 17. 


RESCISSION. 

Of  order  for  next  friend.  J — See  j 

Next  Friend,  3. 


RETAINER. 

Right  to  dispute .] — See  Costs,  4. 

REVISION. 

Of  taxation .] — See  Taxation,  3. 
See  Sheriff’s  Fees,  3. 


REWARD. 

For  apprehension  of  horse  thief. ] 
— See  Mandamus,  2. 


SALE  UNDER  DECREE. 

Payment  of  purchase  money  into 
Court  — Acceptance  of  title.  1 — A. 
motion  made  to  compel  a purchaser 
to  pay  the  purchase  money  into 
Court  before  he  had  accepted  the 
title  was  refused,  and  a reference  di- 
rected as  to  title  ; but  neither  party 
desiring  such  a reference,  the  appli- 
cation was  dismissed. 

Crooks  v.  Street , 1 Chy.  ch.  95, 
followed.  Ellwood  v.  Pierce,  427. 


SALE  OF  LAND. 

On  an  application  by  a judgment 
creditor  under  the  A.  J.  Act,  1873, 
sec.  36,  to  sell  an  equitable  interest 
in  land,  an  order  nisi  should  issue 
returnable  before  a Judge  in  Cham- 
bers, 

Form  of  order  given.  Work  v. 
Moulton,  144. 

Infant! s estate .] — See  Infant,  2. 

Tender  of  reconveyance— Costs  of. ] 
— See  Costs,  10. 

Of  equitable  interest  under  A.  J. 
Act — Costs  of  order  for.] — See  Costs, 
15. 
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For  taxes  after  vesting  order .] — ! 
See  Assessment  and  Taxes. 

See  Mortgage,  2. 

SCANDAL. 

See  Affidavit. 

SECURITY  FOR  COSTS. 

1.  Security  for  costs .] — A defen- 
dant does  not  waive  his  right  to 
security  for  costs  by  filing  his  answer, 
when  the  grounds  entitling  him  to 
such  an  order  are  unknown  to  him 
at  the  time.  Pendry  v.  O'Neil , 52. 

2.  Bond — Security  for  costs.] — A 
bond  for  security  for  costs  must  be 
made  to  the  registrar.  Munro  v. 
McLeod,  53. 

3.  An  order  for  security  for  costs 
will  not  be  made  in  an  alimony  suit. 
Bennett  v.  Bennett , 54. 

4.  Security  for  costs.]— Where  the 
plaintitf  had  parted  with  his  inter- 
est in  the  land  in  question,  proceed- 
ings were  stayed  until  security  for 
costs  should  be  given,  or  the  defective 
state  of  the  record  cured.  Swan  v. 
Adams , 147. 

5.  Security  for  costs.] — Held,  that 
under  sec.  39  of  the  Insolvent  Act 
of  1875,  an  insolvent  must  give  se- 
en ritv  for  costs  in  every  action  he 
brings,  and  it  was  ordered  in  an  ac- 
tion by  him  for  malicious  prosecu- 
tion. Humphries  v.  Ramsay,  188. 

6.  Former  proceedings  in  Surro- 
gate Court  involving  same  issues — 
29-30  Vic.  ch.  42,  sec.  1.] — Certain 
proceedings  in  the  Surrogate  Court 
by  the  present  plaintiff  were  deter- 
mined in  favour  of  the  defendant, 


and  judgment  was  given  for  him, 
with  costs  to  be  paid  out  of  the 
estate.  The  plaintiff  then  filed  her 
bill  raising  substantially  the  same 
questions  as  those  tried  in  the  Surro- 
gate Court. 

Held , that  the  plaintiff  could  not 
be  ordered  to  give  security  for  the 
costs  of  the  present  suit,  under  29-30 
Vic.  ch.  42,  sec.  1,  for  the  costs  of 
the  former  proceedings  were  not  pay- 
able by  her,  but  out  of  the  estate. 
Curtis  v.  McNabb,  246. 

7.  Insolvency  of  plaintiff  pend- 
ing action.] — The  plaintiffs,  an  in- 
corporated company,  became  insol- 
vent pending  an  action  at  law  for 
calls,  and  the  Court  of  Chancery  ap- 
pointed a receiver  to  give  security 
for  costs. 

Held,  that  the  application  should 
have  been  made  to  the  Court  of 
Chancery ; but  that  in  any  event 
neither  the  plaintiff  nor  the  receiver 
could  be  ordered  to  give  security. 
Provincial  Ins.  Co.  v.  Gooderham, 
283. 

8.  Nominal  plaintiff. ] — Where 
the  assignee  of  one  of  the  plaintiffs, 
who  had  obtained  his  discharge  in 
insolvency,  brought  an  action  in  the 
name  of  the  plaintiffs  on  an  old  judg- 
ment which  had  been  assigned  to  the 
insolvent  by  the  other  plaintiffs,  and 
to  the  benefit  of  which  the  assignee 
was  entitled,  he  was  ordered  to  give 
security  for  costs.  Boice"  et  al.  v. 
OLoane,  359. 

9.  Husband  and  wife.'] — Where  a 
husband  brought  an  action  of  eject- 
ment in  his  own  name,  and  that  of 
his  wife,  upon  a covenant  for  re- 
entry upon  default  being  made  in 
payment  of  an  annuity  reserved  to 
them  jointly,  an  application  by  the 
wife  for  security  for  costs  from  her 
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husband,  on  the  ground  that  he  was 
using  her  name  without  her  autho- 
rity, was  refused ; but  leave  wTas 
given  to  her  to  renew  the  application 
on  the  Judge  being  satisfied  that 
there  was  not  a good  cause  of  action, 
or  that  there  was  a good  defence,  and 
that  she  had  separate  estate  liable 
to  execution.  Junkin  v.  Junkin , 
362. 

1 0.  Security  for  costs .] — After  <ai 
order  for  security  for  costs  had  been 
made,  the  cause  came  on  to  be  heard, 
and  was  postponed  on  terms  which 
were  arranged  at  the  time.  Subse- 
quently an  application  for  further 
security  was  made. 

Held,  that  such  an  order  could  not 
be  made  at  this  stage,  as  the  applica- 
tion should  have  been  made  at  the 
hearing.  Simon  v.  Le  Banque  Ra- 
tionale, 42 2 # 


SEIZURE. 

Abandonment  o/T]  — See  Inter- 
pleader, 3. 


SERVICE. 

1.  Service— Admission  of.~\ — Where 
a solicitor  promptly  repudiated  his 
acceptance  of  a paper  served  after 
hours,  which  he  admitted  without 
knowing  its  nature,  the  service  was 
held  bad.  McTavish  v.  Swnpson, 
145. 

2.  Personal  service  of  a copy  of 
decree  under  G.  O.  114  may  be  dis- 
pensed with.  Alguire  v.  Mattice,  403. 

Of  notice  of  motion  to  co7nmit.] — 
See  Contempt,  2. 

Of  writ  against  absconding  debtor .] 
— See  Absconding  Debtor. 

63 — vol.  vii  p.r. 


Of  notice  to  confirm  decree .] — See 
Decree. 


SET-OFF. 

Of  Costs  %n  alimony  suit.] — See 
Alimony,  2. 


SETTING  OFF  JUDGMENTS. 

See  Judgment,  1. 


SETTLEMENT. 

Of  suit  by  parties — Liability  for 
costs.'] — See  Costs,  3. 


SHERIFF’S  FEES. 

1.  Sheriff's  fees  — Poundage  — 
Satisfaction  of  judgment .] — Where 
after  seizure  by  a sheriff  under  an 
execution  for  $1,000,  the  execution 
was  settled  between  the  parties  by 
the  taking  of  promissory  notes  from 
the  defendant,  and  the  sheriff  was 
ordered  to  deliver  up  possession,  but 
the  writ  was  not  withdrawn  : 

Held , that  the  execution  was  satis- 
fied so  as  to  entitle  the  sheriff  to 
something  for  poundage  under  27  A 
28  Vic.  ch.  28,  and  $10  was  allowed. 
McRoberts  v.  Hamilton,  95. 

2.  Sheriff  — Constructive  levy  — 
Payment  without  seizure — Pound- 
age.] — The  receipt  of  money  by  a 
sheriff'  under  a fi.  fa.  is  a virtual  ex- 
ecution of  the  writ,  although  there 
has  been  no  seizure  or  sale,  and  en- 
titles the  sheriff  to  his  poundage  and 
fees. 
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The  defendant  requested  the  sher- 
iff never  to  make  a seizure  upon  re- 
ceiving a writ  of  fi.  fa.  against  him, 
promising  that  he  would  pay  his  fees, 
as  if  a formal  seizure  had  been  made. 
Subsequently  the  sheriff  notified  the 
defendant  of  the  receipt  of  a writ 
against  him  and  issued  his  warrant, 
but  did  not  levy,  and  the  defendant 
paid 

Held , that  the  sheriff  was  entitled 
to  the  poundage  and  fees.  Consoli- 
dated Bank  v.  Bickford.  172. 

3.  Sheriff’s  fees  — Poundage  — 
Taxation — Appeal — Where  a sher- 
iff’s fees  and  poundage  had  been 
taxed  by  a deputy  clerk  of  the  Crown 
at  the  instance  of  the  plaintiffs,  and 
it  appeared  that  the  amount  allowed 
was  not  unreasonable,  a revision  of  I 
the  taxation  was  refused. 

Semble,  that  even  if  the  allowance 
had  been  too  liberal  an  appeal  would 
not  be  allowed  to  the  plaintiff,  who 
should  have  applied  in  the  first  in- 
stance to  a Judge  to  fix  the  amount. 
The  Brockville  and  Ottawa  B.  W Co. 
v.  The  Canada  Central  R.  W.  Co ., 
372. 


SPECIAL  CIRCUMSTANCES. 

Under  G.  0.  220.] — See  Dower,  3. 


STATUTES,  CONSTRUCTION 
OF. 

6 & 7 Vic.  c.  34,  Imp  ] — See  Extradi 
TION,  2. 

26  Vic.  c.  45,  sec.  4.]— -See  Execution,  1. 

27  & 28  Vic.  c.  31.]—  See  Covenant. 

27  & 28  Vic.  c.  28.] — See  Sheriff’s 
Fees,  1. 

'29  & 30  Vic.  c.  42,  sec.  4.] — See  Stay 
of  Proceedings,  1. 


29  & 30  Vic.  c.  42,  sec.  2.] — See  Interest. 

29  & 30  Vic.  c 42,  sec.  1.] — See  Secu- 
rity for  Costs. 

29  Vic.  c.  32,  sec.  5.] — See  Costs,  6. 

32  Vic.  c.  6,  sec.  18,  0.] — See  Plead- 
ing 

32  Vic.  c.  7,  sec.  16.) — See  Dower,  1. 

32  & 33  Vic.  c.  21  and  30,  sec.  1,  D.]— 
See  Arrest,  1. 

32  & 33  Vic.  c.  28,  D.] — See  Conviction. 

33  Vic.  c.  7,  sec.  13.] — See  Appeal,  3. 

33  & 34  Vic.  c 52,  Imp.] — See  Extra- 
dition. 

34  Vic  c.  12,  sec.  13.] — Taxation,  2. 

35  Vic.  c.  16,  sec.  9,  O.] — See  Next 
Friend,  2. 

36  Vic.  c.  48,  sec.  308.] — See  Convic- 
tion, 1. 

36  Vic.  c.  48,  sec.  369.] — See  Man- 
damus. 

37  Vic.  c.  32,  0.] — -See  Conviction,  2. 

39  Vic.  c.  18,  sec.  84.] — See  Appeal,  2. 

39  Vic.  c.  64,  0 ] — See  Corporation. 

39  Vic.  c.  29,  sec.  1,  sub-sec.  3,  0.]  — 
See  Evidence. 

40  Vic.  c.  18,  sec.  30,  0.] — See  Convic- 
tion, 2. 

40  Vic.  c.  25,  D.] — See  Extradition,  1. 

40  Vic.  c.  8,  sec.  35,  0 ] — See  Dower, 
2,  4. 

41  Vic.  c.  8,  sec.  9,  0.] — See  Kxamina- 

TION,  8. 

C.  S.  U.  C.  c.  12,  secs.  50,  51.]-- See 
Infants,  2. 

C.  S.  U.  C.  c.  16,  sec.  17.]— See  Surro- 
gate Court. 

C.  S.  U.  C c.  24,  sec.  41.]— See  Judg- 
ment Debtor — Contempt. 

C.  S.  U..  C.  c.  24,  sec.  5.] — -See  Arrest,  2. 

C.  S.  U.  0.  c.  29.  sec.  2.]— -See  Replevin. 
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C.  S.  U.  C.  c.  85,  sec.  31.] — See  Taxa- 
tion, 1 — Costs,  5. 

C.  S.  U.  C.  c.  74.] — See  Infants,  1. 

R.  S.  O.  c.  38,  sec.  26.]— Appeal, 
4 — Bond. 

R.  S.  0.  c.  49,  sec.  17.] — See  Examina- 
tion. 7. 

R.  S.  0.  c.  49,  sec.  11.]— See  Costs,  15. 

R.  S.O.  c.  50,  sec.  156.] — See  Examina- 
tion, 9 — Striking  Out  Plea.  3,  5 — 
Married  Woman. 

R.  S.  0.  c.  50.] — See  Attachment. 

R.  S.  0.  c.  62,  sec.  1 3.] — See  Examina- 
tion, 12. 

R.  S.  0.  c.  109.] — See  Vendor  and 
Purchaser. 

R.  S.  0.  c.  120,  sec.  7.]  — See  Me- 
chanics’ Lien. 

R.  S 0.  c.  174,  sec.  74.] — See  Munsci- 
pal  Act. 

Absconding  Debtor’s  Act.]  — See  Ab- 
sconding Debtor. 

Ejectment  Act,  sec.  44.] — See  Notice  to 
Proceed. 

Insolvent  Act  of  1875,  sec.  39.] — See 
Security  for  Costs,  5. 


STAY  OF  PROCEEDINGS. 

1.  Staying  proceedings  pending  a 
suit  for  same  cause  of  action  —29  <L 
30  Vic  ch.  42,  sec.  4.] — Where  there 
is  a suit  pending  out  of  Ontario  be- 
tween the  same  parties  and  for  the 
same  cause  of  action,  and  it  can  be 
more  conveniently  tried  in  such  other 
place,  proceedings  will  be  stayed  here 
until  the  determination  or  discontin- 
uance of  the  suit  there. 

It  is  immaterial  which  suit  was 
commenced  first.  Howell  v.  Jewett , 
69. 

2.  Ejectment  by  mortgagee — Stay 
of  proceedings — Costs  of  abortive 


sale.] — Held , that  an  action  of  eject- 
ment by  a mortgagee  against  a mort- 
gagor will  only  be  stayed  upon  pay- 
ment of  the  costs  of  an  abortive  sale 
under  the  mortgage.  Trust  and  Loan 
Co.  v.  McGillvray,  318. 

3.  Foreclosure  suit —Staying  pro- 
ceedings upon  payment  of  arrears — 
G.  0.461-462.] — A decree  was  made 
in  this  suit  for  foreclosure,  and  a uay 
fixed  for  payment  of  the  moneys  due. 
The  mortgage  purported  to  be  under 
the  Act  respecting  Short  Forms  of 
mortgages,  27  & 28  Yic.  ch.  31,  but 
in  lieu  of  number  16  of  the  second 
schedule,  it  contained  a covenant 
that  upon  default  in  payment  of  any 
part  of  the  interest,  the  principal 
which  was  payable  on  the  1st  of 
August,  1879,  should  forthwith,  at 
the  option  of  the  mortgagee,  become 
payable  ; and  that  the  mortgagor 
would  pay  the  same  forthwith  after 
such  default.  Before  the  day  named 
for  payment,  the  buildings  mortgaged 
were  burned,  and  $1,000  of  the  in- 
surance money  was  applied  by  the 
mortgagee,  to  whom  the  policy  had 
been  assigned,  on  the  mortgage  ac- 
count. A new  account  was  then 
taken,  and  a new  day  was  fixed  for 
redemption,  or,  in  default,  fore- 
closure. 

Held,  that  the  G.  O.  461-462,  ap- 
plied, notwithstanding  the  covenant, 
and  that  defendant  was  entitled  to 
an  order  staying  proceedings  until 
the  1st  August,  1869,  on  the  ground 
that  the  $1,000  so  received  was 
more  than  sufficient  to  pay  the  ar- 
rears of  interest  and  costs.  Gemmel 
v.  Burn,  381. 

On  bail  bond .] — See  Bail,  1. 

Till  appointment  of  next  friend.]— 
See  Next  Friend,  1,  4. 
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STOP  ORDER. 

Stop  order .] — The  Court  has  power 
to  issue  a stop  order  at  the  instance 
of  a party  entitled  to  funds  in  Court. 

Lee  v.  Bell,  2 Chy.  Ch.  114,  com- 
mented on.  Wilson  et  al.  v.  Mc- 
Carthy et  al.,  132. 

See  Execution,  2. 


STRIKING  OUT  PLEA. 

1.  A.  J.  Act — Defence  for  time.\ 
— Held , that  defendant’s  admission 
that  his  defence  was  for  time,  was 
not  sufficient  evidence  of  the  falsity 
of  the  plea  to  entitle  the  plaintiff  to 
have  it  struck  out ; but  that  the  fur- 
ther admission  that  he  had  “ no  real 
defence,”  supplied  the  defect.  Davis 
v.  Code,  2. 

2.  Striking  out  plea  as  false — 
Adding  plead[ — Upon  an  application 
to  strike  out  pleas  under  the  A.  J. 
Act,  leave  may  be  granted  to  add  a 
plea  if  supported  by  aili  davits  veri- 
fying the  same. 

Pleas  struck  out,  under  the  cir- 
cumstances detailed  below,  as  being 
shewn  by  defenda  tit’s  examination 
to  be  untrue.  Johnson  v.  Johnson, 
288. 


3.  Striking  ont  pleas — R.  g.  0. 
c.  50,  sec.  256.] — Upon  his  examina- 
tion under  R.  S.  0.  ch.  50,  sec.  156, 
the  defendant  swore  that  he  did  not 
know  whether  the  note  sued  on  was 
stamped  or  not  when  it  was  signed, 
and  a co-defendant  swore  that  it  was. 

Held , that  the  plea  could  not  be 
struck  out,  for  that  can  only  be  done 
under  the  above  Act  where  the  de- 
fendant admits  it  to  be  untrue. 
Imperial  Bank  v.  Summerfelt,  320. 


4.  Striking  out  plea — Statute  of 
Limitations .]■ — To  an  action  on  a 
promissory  note  the  defendant  plead- 
ed the  Statute  of  Limitations.  Five 
years  after  the'  note  was  made  the 
defendant  signed  an  agreement  writ- 
ten on  the  note  that  it  “ should  con- 
tinue a good  security  notwith- 
standing the  Statute  of  Limita- 
tions. ” 

The  Clerk  of  the  Crown  and  Pleas 
in  Chambers  refused  to  strike  out 
the  plea,  but  allowed  the  plaintiff  to 
put  in  a special  replication,  so  that 
the  question  could  come  up  on  de- 
murrer. Post  v.  Leys , 351. 

5.  R.  S.  O.  ch.  50,  sec.  156 — 
Striking  out  plea — Estoppel .] — The 
defendants  upon  their  examination 
under  R.  S.  O.  ch.  50,  sec.  156,  ad- 
mitted that  their  only  ground  for 
denying  the  plaintiffs’  incorporation 
was,  that  they  did  not  know  that 
they  had  ever  been  incorporated, 
and  acknowledged  that  they  had 
joined  in  a bond  to  the  plaintiffs  as 
a company. 

Held,  that  the  plea  could  not  be 
struck  out,  as  evidence  might  be  pro- 
duced shewing  that  they  had  ceased 
to  be  a corporate  body. 

Semble , that  in  the  absence  of  such 
evidence  the  defendants  would  be 
estopped  from  denying  the  plaintiffs’ 
incorporation.  The  Queen  Ins.  Co. 
v.  Boyd  et  al.,  379. 


SUMMARY  PROCEEDINGS. 

Against  attorney .] — See  Attorney. 

SURETIES. 

See  Bond. 
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SURPLUS. 

In  hands  of  trustee  after  satisfying 
claim.  ] — See  Trustee. 


SURROGATE  COURT  FEES. 

Surrogate  Court  fees — C.  S.  U.  C. 
ch.  16,  sec.  17.] — The  Surrogate 
Court  Act,  C.  S.  U.  C.  ch.  16,  sec. 
1 7,  enacts  that,  unless  otherwise  pro- 
vided, the  practice  of  the  Surrogate 
Court  shall,  so  far  as  the  circum- 
stances of  the  case  will  admit,  be 
according  to  the  practice  in  Her 
Majesty’s  Court  of  Probate  in  Eng- 
land. Held,  that  the  word  “ prac- 
tice ” did  not  include  costs,  so  as  to 
introduce  the  tariff  of  the  English 
Court. 

Held,  also,  that  in  the  absence  of 
a tariff  of  fees  for  contentious  busi- 
ness in  the  Surrogate  Court,  the  costs 
of  the  solicitor  must  be  taxed  accord- 
ing to  the  tariff  of  the  County  Court, 
and  according  to  the  tariff  of  the 
Court  of  Chancery  for  any  work  done 
in  that  Court.  Re  Osier , a Solicitor , 
80. 


TAXATION. 

1.  Costs  of  taxation — C.  S.  U.  C. 
ch.  35,  sec.  31.] — A defendant  paid 
the  plaintiffs  the  amount  of  their 
claim  and  costs  as  between  party  and 
party,  the  day  before  the  commission 
day.  He  afterwards  taxed  the  costs, 
when  more  than  one-sixth  was  struck 
off. 

Held , that  he  was  not  entitled  to 
the  costs  of  taxation  under  Consol. 
Stat.  U.  C.  ch.  35,  sec.  31.  Bank 
of  Montreal  v.  Hillard,  17. 

2.  Bill  of  costs — Taxation— Re- 
ference lender  34  Vic.  ch.  12,  sec.  13, 


0.]— Under  34  Yic.  ch.  12,  sec.  13, 
0.,  where  a month  has  elapsed  since 
the  delivery  of  a bill  of  costs,  the 
solicitor  is  entitled  to  a reference  for 
taxation  to  the  Master  of  the  County 
in  which  the  work  was  done.  In  re 
Solicitors , 263. 

3.  Taxation  — Revision  of  — 
Laches. ] — A prohibition  was  granted 
restraining  a Judge  of  the  Division 
Court  from  proceeding  upon  an  order 
for  a revision  of  costs,  the  applica- 
tion for  such  order  not  having  been 
made  within  fourteen  days  from  the 
judgment,  and  such  order  being  in 
this  case  equivalent  to  a reversal  of 
the  judgment  on  the  question  of 
costs.  Bell  v.  Lamont , 307. 

TIME. 

Computation  of,  for  service  of 
writ  of  ejectment. — See  Ejectment. 

TITLE. 

Costs  where  non  demisit  pleaded .]— 
See  Costs,  1. 

Acceptance  of.~\ — See  Sale  under 
Decree. 


TRESPASS. 

Trespass — Description — Particu- 
lars■]  — In  an  action  brought  for 
trespass  to  ffands,  with  counts  for 
trespass  to  goods  and  trover,  Held, 
that  the  defendant,  who  lived  in  the 
adjoining  lot,  was  entitled  to  particu- 
lars of  the  acts  of  trespass  complained 
of  as  regarded  locality,  so  as  to  in- 
form him,  by  reference  to  some  object 
on  the  ground,  where  the  plaintiff 
claimed  the  division  line  between  the 
lots  to  be.  Polk  v.  Donovan,  99. 
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TRUSTEE. 

Trustees  Relief  Act — Surplus  in 
hands  of  mortgagee.) — Where  trus- 
tees realized  a mortgage,  which  had 
been  assigned  to  secure  a debt  due 
to  the  trust  estate,  and  a surplus  re- 
mained after  satisfying  their  claim, 
which  was  claimed  by  an  alleged 
assignee  of  the  mortgagee  : 

Held,  that  they  were  entitled  to 
pay  such  surplus  into  Court,  under 
the  Imperial  Trustee  Relief  Act,  10 
and  11  Yic.  c.  96,  In  re  King sland. 

Commission  of  ] — See  Commission. 

VAGRANT. 

Conviction  of. ] — See  Conviction,  1. 


VENDOR  AND  PURCHASER. 

Vendors  and  Purchasers  Act,  R. 
S.  0.  ch.  109 — -Construction  of  will 
by  Judge — Power  of  administrator 
to  sell  real  estate — Parties .] — In  an 
application  under  the  Vendors  and 
Purchasers  Act,  R.  S.  O.  ch.  109,  it 
is  only  necessary  that  the  same  par- 
ties should  be  represented  who  would 
be  parties  in  a suit  for  specific  per- 
formance with  a reference  as  to  title. 

On  such  application  the  Court  will 
construe  the  will  or  other  instrument 
on  which  the  vendor  makes  Ips  title. 

Held,  that  the  legacy  in  the  will 
set  out  below,  as  well  as  the  debts  of 
the  testator,  were  a charge  on  his 
real  estate,  and  that  the  administra- 
tor with  the  will  annexed  had  power 
to  sell  the  real  estate,  no  question 
being  raised  as  to  the  personal  estate 
being  insufficient  to  satisfy  the  debts  ( 
and  legacies.  In  re  Eaton  Estate, 
306. 

See  Assessment  and  Taxes. 


VENUE. 

Change  of  venue— Balance  of  con- 
venience,.] — Where  parties  to  the 
suit,  their  witnesses,  and  the  attor- 
ney and  counsel  for  the  defendant 
resided  in  the  same  county,  being  the 
county  where  the  cause  of  action 
arose.  Held,  that  the  venue  should 
be  changed  to  that  county. 

In  considering  the  question  of 
convenience  and  expense,  the  costs 
to  the  public  of  the  administration 
of  justice  should  be  taken  into  ac- 
count, so  that  as  far  as  posable  each 
county  should  bear  the  expense  of 
trying  cases  in  the  county  in  which 
the  cause  of  action  arose.  Pliippen 
v.  McLeod , 377. 

See  Dismissal  of  Bill,  3. 


VERDICT. 

Subject  to  award — Interest  upon 
— See  Interest,  1. 


VESTING  ORDER. 

Payment  of  incumbrance  dis- 
covered after .] — See  Assessment 
and  Taxes. 


WAIVER. 

Of  right  to  security  for  costs  by 
filing  answer .] — See  Securty  for 
Costs,  1. 

Of  right  to  consolidate  mortgages .} 
— See  Mortgage,  1. 

Effect  of  notice  to  proceed  in  eject- 
ment after  order  staying  proceedings 
till  particulars  furnished .] — See  No- 
tice to  Proceed. 
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Of  right  to  apply  for  appointment 
of  next  friend .] — See  Next  Friend,  5. 


WILL. 

Construction  of,  by  Judge. \ — See 
Vendor  and  Purchaser — Execu- 
tor. 


WITNESS. 

Fees  in  alimony  suit.~\ — See  Ali- 
mony, 3. 

Expenses  of  plaintiff  as  witness  in 
his  own  behalf  ] — See  Costs,  7. 

Credibility  of~\ — See  Bail,  2. 

WORDS. 

Officer .] — See  Examination,  10. 
Judge.\ — See  Reference,  1. 


WRIT. 

1.  Signature  of  the  Clerk  of 
the  Process — Amendment .] — The  ab- 
sence of  the  signature  of  the  Clerk 
of  the  Process  upon  a writ  regu- 
larly sealed  and  issued  by  the  De- 
puty Clerk  of  the  Crown,  is  an  irre- 
gularity which  may  be  amended 
under  the  A.  J.  Act.  Labadie  v. 
Darling , 355. 

2.  Amendment — Costs.~\  — Where 
a writ  of  summous,  issued  after  the 
the  appointment  of  W.  M.  Ross  as 
Clerk  of  the  Process,  was  signed  by 
his  predecessor,  and  the  name  of  the 
Court  was  left  blank  in  the  copy 
served,  an  amendment  was  allowed 
without  costs.  Stevenson  v.  Williams , 
358. 

Judgment  against  foreigner  signed 
for  default  of  appearance  ] — See 
j Judgment. 

I Of  ejectment  — Computation  of 
I time  for  service  of  ] — See  Eject- 
ment. 


« 
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